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Current Copics. 

In the death of the Hon. George C. Bar- 
rett, Justice of the Supreme Court, the 
bench loses one of its oldest members. For 
more than thirty-four years he had served as 
a member of the Supreme Court with a zeal, 
ability and distinction that made him justly 
rank as one of the leading jurists of the Em- 
pire State. He was one of the original mem- 
bers of the Appellate Division, First Depart- 
ment, from which he retired only a few 
months ago, on account of failing health, 
although he had been re-elected for an- 
other full term of fourteen years. Justice 
Barrett was born in Ireland, sixty-eight 
years ago, the son of the Rev. Gilbert Carter 
Barrett, who became a missionary and la- 
bored among the Indians of Canada. While 
his parents lived in Canada young Barrett 
attended school in London, and later came 
to New York, where he attended Columbia 
College. He remained at Columbia only one 
year, leaving that institution to take up his 
legal studies. He succeeded in working his 
way through law school by literary work, 
and in due time was admitted to practice. 
He soon acquired business, and at the age of 
twenty-five was elected Justice of the Sixth 
Judicial Court of New York. Later he was 
elected a judge of the Court of Common 
Pleas, to fill a vacancy. He served in this 
court with Charles P. Daly, and John R. 


term again took up practice. Mr. Barrett’s 

peculiar fitness for the bench was again re- 

eognized by his political associates and per- 

sonal friends and on Oct. 19, 1871, he was 

nominated by the Apollo Hall Democrats to 

succeed Josiah Sullivan as a Justice of the 

Supreme Court. The nomination was en- 

dorsed by the Committee of Seventy, both 

wings of the Republican party and the Mu- 

nicipal Council of Reform, and Mr. Barrett 

was elected by over 40,000 majority. Thus, 

at the age of thirty-four years he took his 

seat on the Supreme Court bench. His ju- 

dicial associates at that time were Daniel P. 

Ingraham, Albert Cardozo and John R. 

Brady. The useful service which he ren- 

dered is best attested by the large number of 
opinions written by him. These show a 
depth of research, power of reasoning, clear- 
ness of expression and ability to deal with 
great and important subjects, which have 
rarely been equaled. In addition to this, 
those who were daily associated with Justice 
Barrett are unanimous in testifying to his 
uniform kindliness, equable temper and 
genial qualities, even under stress, which 
endeared him to all. The close of such a’ 
career, while to be sincerely regretted, is 
fruitful of lessons to the younger generation 
of lawyers. 


The Massachusetts Supreme Judicial 
Court has dealt the monopolies a severe blow 
in the recent decision to the effect that no 
person, firm, corporation or association of 
persons doing business within the State may 
make a condition of sales that the purchaser 
shall not handle the goods of other dealers; 
in other words, that the seller or manu- 
facturer must not bring pressure to bear upon 
the dealer in order to make the former’s 
monopoly more complete. The decision was 
handed down in affirming a verdict secured 
by District Attorney French, of Norfolk 
County, against one Straus, an agent of the 
Continental Tobacco Company. Straus was 
convicted of selling tobacco to retail dealers 





Brady, and at the expiration of his two years’ 





of Bridgewater and Brocton at a reduction 
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on condition that they should not handle the 
goods of competitors of the Continental. This 
decision is in effect serving notice on the com- 
binations which have monopolistic leanings 
that they cannot crush out weak competitors 
in any such manner as has been hitherto prac- 
ticed. Hereafter, any man who feels ag- 
grieved at the Trust tactics, instead of going 
to the Legislature for relief should put his 
evidence into the hands of the District At- 
torney, as a basis for an indictment by the 
grand jury. It would seem to be wise for 


the other States that have not already done 
so to enact similar statutes, and by the im- 
position of heavy penalties check one of the 
most mischievous practices of the great cor- 
porations which seek to stifle all competition. 


The indefinable influence of women on 
the intellects of jurymen seems to have given 
rise to the prevalent idea that it is difficult, if 
not impossible to successfully prosecute a 
woman for a crime, a feeling which expresses 
itself in the general statements to the effect 
that as things now stand a woman may com- 
mit almost any number of murders with im- 
punity. Mr. Arthur C. Train, in the Satur- 
day Evening Post, takes a contrary view, 
alleging that the same sentiment aroused by 
a woman supposed to have been wronged is 
not inspired in a jury by a woman accused 
of crime. While not denying that juries are 
apt to be more lenient with women than 
with men, Mr. Train says that this leniency 
shows itself not ia acquitting them of the 
crime charged against them but in finding 
them guilty in lower degree. The ratio of 
women to men indicted and tried for crimes, 
he says, is about one to ten, and although no 
woman has suffered the death penalty in New 
York in twenty years, the average number of 
convictions for crime is practically the same 
for women as for men, in proportion to the 
number indicted. Since the year 1887, six- 
teen women have been tried before juries for 
murder in this State, of whom none was con- 
victed in the first degree, three were con- 
victed in the second degree, three of man- 
slaughter in the first degree, five of man- 
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slaughter in the second degree, four acquitted 
and in one, the jury disagreed. Mr. Train 
shows by statistics that the percentage of con- 
victions to acquittals of women defendants 
averages eighteen per cent. greater than the 
percentage for both sexes. He believes that 
a more elaborate table would show that where 
the defendants are men there are a greater 
proportionate number of acquittals, but more 
verdicts in a higher degree. A verdict of 
manslaughter in the second degree in the 
ease of a man charged with murder is infre- 
quent, but convictions of murder in the <ce- 
ond degree are exceedingly common. ‘The 
writer concludes that the reason for the 
higher percentage of convictions of women is 
that fewer women who commit crime are 
prosecuted than men; that they are rarely in- 
dicted unless they are actually guilty of the 
degree of crime charged against them, while 
practically every man who is charged with 
homicide and who it’ seems may be found 
guilty is indicted for murder in the first 
degree. 
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Divorce. 


Scope oF Futt FAITH AND CREDIT CLAUSE OF THE 
CONSTITUTION OF THE UNITED STATES. 


SUPREME COURT OF THE UNITED STATES. 
April 16, 1906. 


Joun W. Happock, plaintiff in error, v. Harriet 
Happock.—In error to the Supreme Court of the 
State of New York. 


(Continued from last month.) 


MaAINneE.—In Harding v. Alden, 1832 (9 Maine, 
140), the facts were these: While living together in 
Maine a husband deserted his wife. He went to 
North Carolina, where he pretended to marry, and 
lived there with another woman. In the meantime 
the wife whom he had deserted took up her residence 
in Rhode Island, where she sued for a divorce on the 
ground of the adultery committed by the husband in 
North Carolina. The husband, who was notified in 
North Carolina, did not appear in the Rhode Island 
divorce cause. A decree of divorce was granted and 
the wife then remarried. The first husband, during 
the coverture, owned and alienated real estate in 
Maine, and a statute of that State provided that 
where a divorce was decreed for adultery by the hus 





band, dower might be assigned to the divorced wife 
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in the same manner as if the husband were dead. 
The divorced wife brought an action of dower in a 
court in Maine. The Rhode Island decree was held 
to possess validity in Maine and the statute relating 
to dower was decided not to be limited to divorces 
decreed within the State of Maine. Considering the 
opinion in its entirety, it is plain that the Rhode 
Island divorce was given recognition from consider- 
ations of right and justice and upon the ground of 
State comity. Thus, the court called attention to 
the fact that adultery was a cause for divorce in 
both States and that divorces were granted in Maine 
against non-residents; and, it was observed, tuat 
“there would be great inconvenience in holding” 
that divorces ought not to be recognized in other 
States when granted in the State where the injured 
party resided against one’ who had established his 
domicil in another State and there committed 
adultery. 

True it is in the course of the opinion reasoning 
was employed tending to show that the Rhode Island 
court might be considered to have had jurisdiction 
in the complete sense, and it was intimated that the 
full faith and credit clause might have application, 
but the operation of the Rhode Island decree in 
Maine was by the decree of the ,Maine court ex- 
pressly limited to the dissolution of the marriage 
(p. 151). How far removed this was from giv- 
ing to the Rhode Island decree the benefit of the 
full faith and credit clause will, we think, be made 
clear by what follows: 

Harding v. Alden was decided at the July term, 
1832. Less than two years afterward, on March 5, 
1834 (Laws of Maine, vol. 1, chap. 71, sec. 4), the 
statute of Maine regulating divorces was supple- 
mented by various provisions, one such being the 
following: “Sec. 2. Be it further enacted, That in 
all cases where one party has been or shall be di- 
vorced from the bonds of matrimony, the court 
granting the same may, upon application therefor, 
grant to the other party a like divorce, on such 
terms and conditions as the said court in the exer- 
cise of a sound discretion may judge reasonable. 
This provision was carried into the Revised Statutes 
of 1841, chapter 89, section 2, and although re 
pealed in 1850, in a general revision of the divorce 
laws, it was held that the Legislature did not intend 
to deprive the courts of Maine of the power to en- 
tertain a suit for divorce brought by a person from 
whom the other party to a marriage had already been 
divorced, and that the courts of Maine still pos- 
sessed power to exercise jurisdiction over such suits 
(Stilphen v. Stilphen, 58 Me., 508). In the cited 
case, although a husband had already obtained an 
absolute divorce, a like divorce was granted to the 
wife, and the court allowed to her certain articles 
of personal property and the sum of $500. In over- 
ruling exceptions to the decree the appellate court 
adopted the theory that the second decree in no wise 





impugned the first, and was “important only as en- 
abling the court to make such ancillary decrees 
concerning the property as justice may seem to re- 
quire” (p. 517). In the course of the opinion the 
court said (p. 516): 

“There is no class of cases in which the court is 
so liable to be imposed upon and a decision obtained 
contrary to the truth, as ex parte divorce suits. The 
notice is often imperfect, so that confession of guilt 
implied in the default is often deceptive. And it is 
well known that witnesses, testifying in the presence 
of one of the parties, and in the absence of the other, 
will so alter and magnify the faults of the absent, 
and suppress everything that makes against the 
party present, that it is impossible to tell where the 
truth and the real merits of the controversy are. 
When both parties are present, each is sure to put 
the other in the wrong, and, a fortiori, is this true, 
when one of the parties is permitted to testify in the 
absence of the other, as is now the case in divorce 
suits. We repeat, therefore, that there is no class 
of cases in which the court is so liable to be im- 
posed upon; and it seems to us of the utmost im- 
portance that the court should be possessed of the 
power in some form to revise their decisions in this 
class of cases; otherwise the grossest injustice is 
liable to be done.” 

In the light of this decision it cannot be assumed 
that the courts of Maine would give to a citizen of 
that State against whom a divorce had been obtained 
in a foreign jurisdiction, upon constructive service, 
a less degree of relief than they afford as to a de- 
cree rendered in Maine, both parties being present 
and bound by the decree. 

Ruove Istanp.—Ditson v. Ditson (1856, 4 R. I., 
87) was a suit for divorce on the grounds of. deser- 
tion, extreme cruelty and non-support, brought by a 
wife domiciled in Rhode Island, against the husband, 
who had never resided in Rhode Island, and whose 
whereabouts was unknown. The question was 
whether the Rhode Island court ought to exercise 
jurisdiction. The opinion was mainly devoted to re- 
futing the reasoning employed by Chief Justice 
Shaw in his opinion in the case of Lyon v. Lyon (2 
Gray, 367), in which case, as we have previously 
shown, the Massachusetts court refused to give ef- 
fect to a Rhode Island decree of divorce where both 
parties were not within the jurisdiction. The Rhode 
Island court (in the Ditson case) in effect declared 
that it would not exercise jurisdiction to grant a 
divorce if it considered that a decree rendered by it 
would not be entitled to extraterritorial effect be- 
cause of a lack of actual jurisdiction over the de- 
fendant. The court, however, proceeded to reason 
that a suit for divorce was in effect a proceeding in 
rem, and that jurisdiction over one of the parties 
to a suit for the dissolution of the marriage tie 
drew to the court jurisdiction over the other party, 
and thereby gave full and complete jurisdiction over 
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the status of both parties, and upon that hypothesis 
decided that it would exercise jurisdiction, and that 
its decree dissolving the marriage would be entitled 
to the benefit of the full faith and credit clause of 
the constitution, and have binding efficacy in every 
other State. 

New JeErsEY.—Whilst the courts of New Jersey 
have exercised the power to grant a divorce from a 
‘non-resident defendant, upon constructive service, 
those courts have from the beginning applied to sim- 
ilar decrees of divorce granted in other States, when 
sought to be enforced in New Jersey against citizens 
of that State, a rule like the one prevailing in New 
York, that is, they decline to enforce them even upon 
the principles of comity (Doughty v. Doughty, 28 N. 
J. Eq., 581, 586; Flower v. Flower, 42 N. J. Eq., 152). 
Recently, however, it has been decided (Felt v. Felt, 
59 N. J. Eq., 606) that where a decree of divorce was 
rendered in another State and the compjainant 
alone was subject to the jurisdiction of the court, but 
it was shown that the defendant had been personally 
served outside of the jurisdiction with notice of the 
divorce proceeding and was afforded reasonable op- 
portunity to make defense and did not avail of the 
opportunity, effect would be given to such decree in 
New Jersey, upon principles of comity, provided that 
the ground upon which the decree rested was one 
which the public policy of New Jersey recognized as 
a sufficient cause for divorce. In Wallace vy. Wallace 
(62 N. J. Eq., 509) the subject is quite fully re- 
viewed, 

Ounro.—In Cooper v. Cooper (1836, 7 Ohio, 594), 
without citation of authority, a divorce granted in 
Indiana from a resident of Ohio upon constructive 
service, was held to bar an application for divorce 
and alimony in Ohio. In Mansfield v. McIntire 
(1840, 10 Ohio, 27), despite a divorce obtained in 
Kentucky by a husband, upon constructive ser- 
vice, the divorced wife was regarded in Ohio 
as the widow of her former husband after his de- 
cease, and as such widow entitled to dower. 

In Cox vy. Cox (19 Ohio St., 502), decided at the 
September term, 1869, the facts were these : The hus- 
band deserted the wife in Ohio, went to Indiana and 
there obtained a divorce upon constructive service. 
The wife remained in Ohio, and three years after 
the granting of the Indiana divorce to the husband, 
she sued him for divorce and alimony, alleging aban- 
donment and gross neglect of duty. The trial court 
granted a divorce and alimony. The husband ap- 
pealed, but as such an appeal, under the statutes of 
Ohio, did not affect the decree as to the divorce, the 
District Court considered only the question of ali- 
mony and rendered a new decree for alimony against 
the defendant. The case was then taken to the Su- 
preme Court of the State. In that court attention 
was called to the fact that under the statutes of Ohio 
and the decisions of its courts, jurisdiction might be 
exercised over non-residents in divorce cases, and ref- 





erence was made to various authorities as tending to 
show that public policy required the recognition of 
the validity of such decrees in other States as to 
the dissolution of the marriage. After stating the 
facts, and observing that the wife was entitled under 
the laws of Ohio to either divorce or alimony, or both, 
at her election, and alluding to the Indiana decree, 
the court said (p. 512): 

“The question, therefore, is whether the ex parte 
decree can be made available not merely to effect a 
dissolution of the marriage, but to defeat the right 
of the petitioner to the alimony which the statute, 
upon the facts as they exist in regard to the hus- 
band’s desertion, intended to provide for her. 

“We think the decree ought not to have such ef- 
fect. 

“In arriving at this conclusion we make no dis- 
tinction between a decree rendered, under the cir- 
cumstances of this case, in a foreign and one rendered 
in a domestic forum. 

“In either case, to give to a decree thus obtained 
the effect claimed for it, would be to allow it to work 
a fraud upon the pecuniary rights of the wife. Such 
a result, in our opinion, is rendered necessary by no 
principle of comity or public policy—the only 
grounds upon which ex parte decrees of divorce are 
authorized and supported. 

“It is not essential to the allowance of alimony 
that the marriage relation should subsist up to the 
time it is allowed. On appeal alimony may be de- 
creed by the District Court, notwithstanding the 
subsisting divorce pronounced by the Court of Com- 
mon Pleas. It is true that the statute speaks of the 
allowance as being made to the wife. But the term 
‘wife’ may be regarded as used to designate the 
person, and not the actual existing relation, or the 
petitioner may still be regarded as holding the rela- 
tion of wife for the purpose of enforcing her claim 
for alimony.” 

The following cases were cited by the court as sus- 
taining the right of the wife to maintain an inde- 
pendent proceeding for alimony, even after the hus- 
band had obtained a divorce: Richardson v. Wilsou 
(8 Yerger, 57), Crane v. Meginnis (1 Gill & J., 464), 
and Shotwell v. Shotwell (1 Sm. & M. Ch. R., 51). 

In Doerr v. Forsythe (1893, 50 Ohio State, 726), 
an Indiana divorce granted to a husband upon con- 
structive service, was held not to bar the right of the 
wife to dower in lands in Ohio owned during cover- 
ture by the husband. 

ALABAMA.—In Thompson v. State (1856, 28 Ala., 
12), the facts were these: Thompson deserted his 
family in Mississippi, went to Arkansas, and there 
obtained a divorce upon constructive service. The 
wife returned to her father’s home in Alabama, and 
after the divorce, the husband also went to Alabama, 
where he again married. He was prosecuted for and 
convicted of bigamy. The conviction was set aside, 
however, upon the ground that the guilt or innocence 
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of the accused depended upon the question as to 
whether he had a bona fide domicil in Arkansas dur- 
ing the pendency of the proceedings for divorce. 
Harding v. Alden (9 Maine, 140) was cited as au- 
thority. 

In a subsequent case, however (Turner v. Turner, 
1870, 44 Ala., 437), the Supreme Court of Alabama 
strictly limited as against a citizen of Alabama, the 
effect of a divorce rendered in another State upon 
constructive service. The parties were married in 
Alabama, where the husband deserted the wife, and 
located in Indiana, where he obtained a divorce upon 
constructive service. The wife remained in Alabama, 
and, after the granting of the divorce to the husband, 
she sued him in Alabama for a divorce and alimony. 
‘he husband pleaded the Indiana decree in bar. The 
trial court, however, held that the wife was entitled 
to maintain her suit and entered a decree for divorce 
and alimony. In affirming the decree, the Supreme 
Court of Alabama, upon the authority of Thompson v. 
State (supra), said that the decree of divorce ob- 
tained by the husband in Indiana might protect him 
against prosecution for bigamy should he marry 
again in Alabama. Referring to that decree, it 
further said (p. 450) : 

“But without stopping to inquire whether it was 
obtained by him by fraud, and, therefore, is vicious 
on that account or not, it certainly cannot affect the 
rights of the complainant, except her right in the 
husband as husband. If it is valid, it unmarries him 
and sets him free from his marital vows to her. He 
is no longer the complainant’s husband. But it 
does not settle her right to alimony; it does not set- 
tle her right to dower in his lands, and her statu- 
tory right to distribution of his property in this 
State, in the event she should service him, nor any 
other interest of a pecuniary character she may 
have against him. . . . It is the duty of 
the State to protect its own citizens within 
its own borders. This is the natural compen- 
sation for allegiance. This high duty extends to all 
the pecuniary rights of the citizens, as well as to 
the rights of security of person. No obliga- 
tion of comity is paramount to this duty. Without 
a constant and effective exertion of ‘it, citizenship 
would become a farée. The wife is as much 
the citizen of the State as the husband, and is en- 
titled to the protection of its laws to the same extent, 
so long as she remains within its jurisdiction. It 
would be a scandal.to justice to imperil her and sac- 
rifice her most important and cherished rights upon 
& mere technicality; a technicality that often con- 
tradicts the truth. When her protection requires it, 
it would be cruelly unjust for the State of her actual 
Tesidence and domicil, to repudiate its own right 
of jurisdiction to give her aid. I, therefore, think 
that the better opinion is, that she has the right to 
file her bill here, and to all the relief that the court 
could give her, notwithstanding her husband might 





not be domiciled in this State at the commencement 
and during the whole pendency of her litigation with 
him. 


“Then, if the State courts have competent jurisdic- 
tion in such a case, as undoubtedly they have, they 
may go on and exercise that jurisdiction in the man- 
ner and to the extent prescribed by their own laws. 

“Under the laws of this State, by the contract and 
consummation of a marriage, the wife, if she has 
no separate estate, becomes entitled to dower in the 
husband’s lands, and a certain distributive interest 
in his personal estate, if she survives him, and to 
temporary and permanent alimony out of the estate 
upon a separation by divorce in her favor. These 
are rights that she cannot legally be deprived of 
without her consent or her fault. If this 
were not so, then these important statutory provi- 
sions in favor of the wife would be repealed or ren- 
dered null by a foreign divorce of which she had no 
notice and no knowledge, during its whole progress 
through the forms of a foreign court. To sue in her 
own domicil is necessary for the protection of the 
wife. It, therefore, overrides the technical rule that 
the husband’s domicil is also the domicil of the 
wife. Here the testimony shows that the 
wife has no separate estate. The witnesses for the 
defendants say when she was married she ‘brought 
nothing with her.’ It also appears that during her 
connection with the defendant Matthew Turner, as 
his wife, she was a chaste, industrious, economical, 
faithful, useful and obedient wife; and that the hus- 
band’s property is very considerable, worth possibly 
not less than one hundred thousand dollars. It is 
also shown that his three children by a former mar- 
riage are already sufficiently provided for. 

“Under such a state of facts the sum of thirty 
thousand dollars was not an unreasonable sum for 
permanent alimony to be allowed to the wife, nor 
the sum of eight hundred dollars too large for tem- 
porary alimony. Cag 

INpIANA.—In Tolen vy. Tolen (1831, 2 Blackf., 

407), the facts were these: A wife, on being de- 
serted in Kentucky, removed to and became domi- 
ciled in Indiana, and after a residence there of five 
years sued for a divorce from the non-resident hus- 
band. In an opinion of great length the court con- 
sidered the question of its power to grant a divorce 
which would be valid in Indiana, and decided it had 
such power, “but expressly reserved passing on the 
question whether the decree would have extraterri+ 
torial force. 
In Hood v. State (1877, 56 Ind. 263, 271), it was 
declared that as an ex parte divorce in favor of one 
domiciled within the jurisdiction of a State, and 
against a non-resident, although founded upon con- 
structive service, was valid as to the plaintiff, “ pub- 
lic policy demands that it should be held valid as to 
both parties.” 








In Hilbish v. Battle (1896, 145 Ind., 59), certain 
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sections of the Indiana Revised Statutes, wherein it 
was provided that the divorce of one party to a mar- 
riage should dissolve the contract as to both, and 
that a divorce decreed in another State by a court 
having jurisdiction of the cause should have full 
effect in Indiana, were held to be applicable to a de- 
cree of divorce granted in another State, in favor of 
a husband, upon constructive service, and the same 
effect was given to the decree, as to the rights of the 
wife in the property of the husband in Indiana, as 
if the divorce had been rendered in Indiana. 

Missouri.—In Gould v. Crow (57 Mo., 200), a 
decree of divorce regularly obtained by a husband in 
Indiana on an order of publication, without personal 
service, was held to operate as a divorce in favor of 
the husband in Missouri, so as to prevent the wife 
from claiming her dower in lands in Missouri owned 
by the husband. Harding v. Alden (9 Me., 140) 
was relied upon as authority. A statute of Missouri 
barring the claim of a wife for dower after divorce 
granted by reason of her fault was held to apply to 
all divorcees, whether obtained in Missouri or in 
other States, and whether obtained on personal ser- 
vice or by order of publication. The doctrine of 
Gould v. Crow was reaffirmed and applied in An- 
thony v. Rice (110 Mo., 233). 

WIsconsin.—In Shafer v. Bushnell (1869, 24 Wis., 
372), an ex parte divorce granted a wife in Minne- 
sota upon constructive service of the defendant, a 
citizen of Minnesota was held upon the grounds of 
comity to be conclusive in Wisconsin in respect to 
the status or domestic and social condition of the 
wife. The decree was held to bar an action for crim- 
inal intercourse against the person whom the com- 
plainant in the divorce suit married after the grant- 
ing of the divorce. 

In Cook v. Cook (1882, 56 Wis., 195), however, 
in an elaborate opinion, an ex parte divorce obtained 
in Michigan upon constructive service merely, by a 
husband who had deserted his wife in Wisconsin, was 
held not to affect the status of the wife in Wiscon- 
sin nor to bar her from suing in Wisconsin for di- 
vorce, alimony, allowance and a division of the prop- 
erty of such husband situated within Wisconsin. 

Deducing the law of thé several States from the 
rulings of their courts of last resort which we have 
just reviewed and ignoring mere minor differences, 
the law of such States is embraced within one or the 
other of the following headings: 

a, States where the power to decree a divorce is 
recognized, based upon the mere domicil of the plain- 
tiff, although the decree when rendered will be but 
operative within the borders of the State, wholly ir- 
respective of any force which may be given such de- 
cree in other States. Under this heading all of the 
States are embraced, with the possible exception of 
Rhode Island. 

b. States which decline, even upon principles of 


zens, within their own borders, decrees of divorce 
rendered in other States, when the court rendering 
the same had jurisdiction over only one of the par- 
ties. Under this heading is embraced Massachusetts, 
New Jersey (with the qualification made by the de- 
cision in 59 N. J. Eq. 606) and New York. 

c. States which, whilst giving some effect to de- 
crees of divorce rendered against its citizens, in other 
States where the court had jurisdiction of the plain- 
tiff alone, either place the effect given to such de- 
crees upon the principle of State comity alone, or 
make such limitations upon the effect given to such 
decree as indubitably establishes that the recognition 
given is a result merely of State comity. As the 
greater includes the less, this class, of course, em- 
braces the cases under the previous heading. It also 
includes the States of Alabama, Maine, Ohio and 
Wisconsin. 

d. Cases which, although not actually so deciding, 
yet lend themselves to the view that ex parte decrees 
of divorce rendered in other States would reeeive 
recognition by virtue of the due faith and credit 
clause. And this class embraces Missouri and Rhode 
Island. 

Coming to consider, for the purpose of classifica- 
tion, the decided cases in other States than those 
previously reviewed, which have been called to our 
attention, the law of such States may be said to 
come under one or the other of the foregoing head- 
ings, as follows: : 

Proposition a embraces the law of all the States, 
since in the decision of no State is there an intima- 
tion expressing the exception found in the Rhode 
Island case which caused us to exclude that State 
from this classification. 

Under proposition b comes the law of the States 
of Pennsylvania, Vermont and South Carolina. A 
line of decisions of the State of North Carolina 
would also cause us to embrace the law of that State 
within this classification but for a doubt engendered 
in our minds as to the effect of the law of North 
Carolina on the subject, resulting from suggestions 
made by the North Carolina court in the opinion in 
the Bidwell case (52 S. E., 58). 

Proposition ¢ embraces the law of Kansas, Louisi- 
ana, Maryland, Michigan, Minnesota, Nebraska and 
svew Hampshire. And it is pertinent here to re 
mark that in Michigan (3 Comp. Laws Michigan, 
1897, par. 8617, chap. 232, sec. 2) the obtaining of 
a divorce in another State from a citizen of Michigan 
is made cause for the granting of a divorce in Michi- 
gan to its citizen. A like provision is also in the 
statutes of Florida (Rev. Stat. Florida, 1902, sec. 
1480). 

Under proposition d we embrace the remaining 
States, although as to several the classification may 
admit of doubt, viz., California, Illinois, Iowa, Ken- 
tucky and Tennessee. 
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review we have made of cases in certain States, and 
the classification just made of the remaining State 
cases which were called to our attention and which 
ye have previously cited in the margin, that the 
contention is without foundation, that such cases 
establish by an overwhelming preponderance that, 
by the law of the several States, decrees of divorce 
obtained in a State with jurisdiction alone of the 
plaintiff are, in virtue of the full faith and credit 
clause of the Constitution, entitled to be enforced ia 
another State as against citizens of such State. In- 
deed, the analysis and classification which we have 
made serves conclusively to demonstrate that the 
limited recognition which is given in most of the 
States to such ew parte decrees of divorce rendered in 
other States is wholly inconsistent with the theory 
that such limited recognition is based upon the opera- 
tion of the full faith and credit clause of the Consti- 
tution of the United States, and on the contrary is 
consistent only with the conception that such limited 
recognition as is given is based upon State comity. 
No clearer demonstration can be made of the accu- 
racy of this statement than the obvious consequence 
that if the full faith and credit clause were now to 
be held applicable to the enforcement in the States 
generally of decrees of divorce of the character of 
the one here involved it would follow that the law 
of nearly all of the States would be overthrown, and 
thus it would come to pass that the decisions which 
were relied upon as establishing that the due faith 
and credit clause applies to such decrees would be 
overruled by the adoption of the proposition which 
it is insisted those decisions maintain. The only es- 
cape from this conclusion would be to say that the 
law of the States as shown by the decisions in ques- 
tion would remain unaffected by the ruling of the 
full faith and credit clause because not repugnant to 
that clause. This would be, however, but to assert 
that the full faith and credit clause required not 
that full faith and credit be given in one State to 
the decrees of another State, but that only a limited 
and restricted enforcement of a decree of one State 
in another would fulfill the requirements of that pro- 
vision of the Constitution. To so decide would be 
to destroy the true import of the full faith and credit 
clause as pointed out in the outset of this opinion. 
Thus, in its ultimate aspect the proposition relied 
upon reduces itself to this, either that the settled 
law of most of the States of the Union as to divorce 
decrees rendered in one State, where the court ren- 
dering the decree had jurisdiction only of the plain- 
tiff, must be held to be invalid, or that an important 
provision of the Constitution of the United States 
must be shorn of its rightful meaning. 

Without questioning the power of the State of 
Connecticut to enforce within its own borders the 
decree of divorce which is here in issue, and without 
intimating a doubt as to the power of the State of 
New York to give to a decree of that character ren- 





dered in Connecticut, within the borders of the State 
of New York and as to its own citizens, such efficacy 
as it may be entitled to in view of the public policy 
of that State, we hold that the decree of the court 
of Connecticut rendered under the circumstances 
stated was not entitled to obligatory enforcement in 
the State of New York by virtue of the full faith 
and credit clause. It therefore follows that the court 
below did not violate the full faith and credit clause 
of the Constitution in refusing to admit the Con- 
necticut decree in evidence, and its judgment is, 
therefore, affirmed. 





Mr. Justice Brown, with whom were Mr. Justice 
HarRtan, Mr. Justice BREWER and Mr. 
HoiMEs, dissenting. 

Marriage between these parties was solemnized 
June 4, 1868. They separated the same day, without 
a consummation, and have never lived together since. 
No matrimonial domicil was ever established in New 
York or elsewhere. Defendant left New York soon 
after the wedding, drifted about the country for sev- 
eral years, and finally settled in Connecticut in 1877; 
remained there twelve years, during which time, and 
in 1881, he obtained a divorce in the Superior Court 
of Litchfield county, which he now sets up in de 
fense of this action. 

Plaintiff took no steps for twenty-six years to ob- 
tain a legal separation or maintenance, when, in 
uly, 1894, she applied to the Superior Court of the 
State of New York for a summons by publication. 
The defendant did not ajipear, and a decree was ren- 
dered against him by default, separating the par- 
ties and granting alimony of $1,500 a year. This 
decree appears to have been abortive, so far as_ re- 
spects alimony at least, probably for lack of personal 
service on the defendant. Meantime, and in 1891, 
defendant had inherited a considerable property from 
his father. 

This action was begun by a summons dated June 
3, 1899, thirty-one years after the marriage; was 
served upon the defendant, who answered December 
18, 1899, setting up, amongst other things, the de- 
cree of the Superior Court of Litchfield county, dis- 
solving the marriage, the validity of which presents 
the only Federal question in this case. 

1. This decree is attacked upon the ground that 
the Connecticut court acted without jurisdiction of 
the parties lawfully obtained. The record in that 
ease shows that notice of the pendency of the peti- 
tion was ordered to be published in a Litchfield 
paper, and also that a copy of the petition be- sent 
to the respondent by mail, postage paid, at Tarry- 
town, New York. While there is no affidavit of the 
publication of the notice, there is a recital in the 
decree “ that said complaint and writ have been duly 
served upon the defendant pursuant to an order of 
notice made thereon by the clerk of this court.” This 
is sufficient prima facie evidence of the publication 
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to entitle the record to be received. Applegate v. 
Lexington, &c., Mining Co. (117 U. S., 255, 268), 
wherein it was said by the court that “ while it must 
be conceded that, in order to give the court jurisdic- 
tion over the persons of the defendants, all the steps 
pointed out by the statute to effect constructive 
service on non-residents were necessary, yet it does 
not follow that the evidence that the steps were 
taken must appear in the record unless, indeed, the 
statute, expressly or by implication, requires it. 
. . . Therefore every presumption not inconsistent 
with the record is to be indulged in, in favor of its 
jurisdiction. It is to be presumed that the 
court before making its decree took care to see that 
its order for constructive service, on which its right 
to make the decree depended, had been obeyed.” 

As the record was rejected for reasons appearing 
only upon its “face, it is unnecessary to decide 
whether the recitals in the decree can be contra- 
dicted. Possibly the New York court might have 
assailed its validity by showing that, notwithstand- 
ing the recitals in the record, the court acquired no 
jurisdiction of the defendant by failure to comply 
with the order of the court with reference to the 
publication of notice in a newspaper, or in sending a 
copy of the petition and complain to the defendant 
by mail at Tarrytown, N. Y., the last known place of 
residence. The fact that the referee refused to 
admit the record, even as prima facie evidence, fore- 
closed any defense founded upon the actual failure to 
obtain jurisdiction over the defendant. 

There is no doubt of the proposition that a decree 
of divorce may be lawfully obtuined at the matri- 
monial demicil, notwithstanding that the defendant 
may have taken up his or her residence separate 
from the other party in another State, providing 
that the law of the domicil with respect to ihe per- 
sonal service or publication be scrupulously observed 
(Atherton v. Atherton, 181 U. S., 155.) 

Doubtless the jurisdiction of the court granting 
the divorce may be inquired into, and if it appear 
that the plaintiff had not acquired a bona fide domi- 
cil in that State at the time of instituting proceed- 
ings, the decree is open to a collateral attack (Bell 
v. Bell, 181 U. S., 175), and a recital in the proceed 
ings of a fact necessary to show jurisdiction may be 
contradicted (Thompson v. Whitman, 18 Wail., 457; 
Streitwolf v. Streitwolf, 181 U. S., 179; Andrews v. 
Andrews, 188 U. S. 14). 

Subject to these conditions, each State has the 
right to regulate the marital status of its citizens, 
at least so far as to determine in what manner and 
by whom marriages may be solemnized, what shail 
be deemed the age of consent, what obligations are 
assumed, what property rights are created, for what 
causes divorces shall be granted, for what length of 
time the domicil of plaintiff shall have been acquire 
prior to the institution of the proceedings, and in 
what manner notice shall be given to the defendant. 
Nor is the power of the Legislature in this connec- 


tion ousted by the fact that the other party to the 
contract resides in another State, provided that in 
case of proceedings adverse to such party he or she 
shall be given such notice as due process of law re- 
quires. If such proceedings be in rem or quasi in 
rem, notice by publication is ordinarily deemed suffi- 
cient. But in case of actions in personam for the re- 
covery of damages, personal service within the juris- 
diction is vital to the proceedings (Pennoyer v, Neff, 
95 U. S., 714; Huling v. Kaw Valley Railway and 
Improvement Co., 130 U. S., 559.) 

By the laws of Connecticut of 1878 (chap. 71, p, 
305), exclusive jurisdiction is given to the Superior 
Courts to grant divorces for several causes, among 
which are “willful desertion for three years with 
total neglect of duty,” with a further provision (R, 
8. 4555), “that plaintiff shall have continuously re- 
sided in the State three years next before the date 
of the complaint,” with certain exceptions not ma- 
terial to be noticed. A further provision, section 
4553, that, “ where the adverse party resides out of, 
or is absent from the State, or the whereabouts of 
the adverse party is unknown to the plaintiff, any 
judge or clerk of the Supreme Court of Errors, or the 
Superior Court, or any county commissioner, may 
make such order of notice as he may deem reason- 
able, and such notice having been given and duly ap- 
proved to the court, it may hear such complaint; if 
it find that the defendant has actually received notice 
that the complaint is pending, and if it shall not 
appear that the defendant has had such notice, the 
court may hear such case, or, if it see cause, order 
such further notice to be given as it may deem rea- 
sonable, and continue the complaint until the order 
is complied with.” 

The complaint alleged a willful desertion of the 
plaintiff for more than three years, and the court 
found this to be the fact. 

2. The case turns upon the question whether the 
Superior Court of Litchfield county gained jurisdic- 
tion by a residence of the plaintiff within the State 
for more than three years. The testimony also 
showed that the defendant had acquired a separate 
domicil in New York, and had been living there for 
about thirteen years. 

In discussing this question two propositions may 
be admitted at once, and discarded as having no rele 
vancy to the case: 

1. That a judgment for damages in an action in 
personam is valid only when personal service has 
been made upon the defendant within the jurisdiction 
of the court rendering the judgment. This disposes 
at once of the cases of Pennoyer v. Neff (95 U. S, 
714), of Mississippi, &c., R. R. v. Ward (2 Black, 
485), where an Iowa court had undertaken to abate 
a nuisance on the Illinois side of the Mississippi 
river; and of Delaware, &c., R. R. v. Pennsylvania 
(198 U. S., 342), where a State had attempted to tax 
property having a permanent situs in another State. 
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divorce against an absent defendant to any person 
who has not acquired a bona fide domicil in that 
State. The same rule applies if he has removed 
thither solely for the purpose of acquiring a domicil 
and obtaining a divorce for a cause which would 
have been insufficient in the State from which he 
removed (Andrews v. Andrews, 188 U. S., 14). 

The jurisdiction of the Connecticut court in this 
case is shown, not by the facts as they appear in 
this case, but from the record in that case, and pri- 
marily from the petition, which under the practice 
in that State is incorporated with the summons. 
The allegations are: 

“On the first day of January, 1869, the defendant 
willfully deserted the plaintiff, and has continued 
said desertion, with total neglect of all the duties 
of the marriage on her part to be performed to the 
date of this writ, being for more than three years, 
and during the plaintiff’s residence in this State.” 

It is conceded that such desertion is good ground 
for a divorce in Connecticut, which may be granted to 
a plaintiff who has continuously resided in the State 
three years next before the date of the complaint. 
The complaint obviously made a case for divorce 
under the statute. The court found that the com- 
plaint and writ had been duly served on the defend- 
ant, pursuant to an order of notice made thereon by 
the clerk; that: the allegations of the complaint had 
been sustained and a divorce was granted, 

The case then resolves itself into the single ques- 
tion whether a divorce granted to a plaintiff lawfully 
domiciled within a State as against a defendant 
domiciled in another State, who has been served by 
publication or letter only, is a valid defense to a 
suit by the latter for a separation and alimony. 

Certain cases in this court tend strongly to sup- 
port the proceedings in Connecticut. Strader v. 
Graham (10 How., 82) was an action to recover the 
value of certain slaves carried into Ohio, a free 
State. The case was dismissed, as involving a ques- 
tion of the local law of Kentucky, the court remark- 
ing: “Every State has an undoubted right to de- 
termine the status, or domestic and social condition, 
of the persons domiciled within its territory, 
and that it was exclusively in the power of Ken- 
tucky” (wherein the suit was brought) “to de- 
termine for itself whether their employment in an- 
other State should or should not make them free 
upon their return.” 

In Barber v. Barber (21 How., 582) a New York 
court decreed a separation and alimony to the wife. 
The husband removed to Wisconsin for the ptirpose 
of placing himself beyond the jurisdiction of the 
court which could enforce it, and there obtained a 
divorce a vinculo upon the ground of abandonment. 
The sole question raised by the record was: 
“Whether a wife divorced a mensa et thoro can ac- 
quire another domicilation in a State of this Union 
different from that of her husand, to entitle her by 








her next friend to sue him in a court of the United 
States, having equity jurisdiction, to recover from 
him alimony due, and which he refuses to make ar- 
rangements to pay; and whether a court of equity 
is not a proper tribunal for remedy in such a case.” 

It was a suit to recover upon a judgment obtained 
in New York before proceedings instituted in Wis- 
consin, and was sustained. Obviously, the Wiscon- 
sin divorce was no defense, but its validity was not 
impugued. 

Cheever v. Wilson (9 Wall., 109) turned upon cer- 
tain rights of property, and, incidentally, upon a di- 
vorce obtained in Indiana, in a suit in which the de- 
fendant apeared. The case, however, is valuable 
for two questions decided: First, that a decree of 
divorce, valid and effectual by the laws of the 
State in which it was obtained, is valid and effectual 
in all other States; second, that a wife may acquire 
a domicil different from her husband’s whenever it is 
necessary or proper that she should have such a 
domicil; and on such a domicil, if the case other- 
wise allow it, may institute proceedings for divorce, 
though it be neither her husband’s domicil nor have 
been the domicil of the parties at the time of the 
marriage, or of the offense. : 

Of course, it follows that if the wife may obtain 
a new domicil her husband may do likewise, as was 
done in this case, after the separation or abandon- 
ment had taken place. In delivering the opinion, 
Mr. Justice Swayne observed: “The decree (of di- 
vorce) was valid and effectual, according to the law 
and adjudication, in Indiana.” 

The Constitution and laws of the United States 
give the decree the same effect elsewhere which it 
had in Indiana. “‘If a judgment is conclusive in 
tue State where it is rendered, it is equally conclu- 
sive everywhere,’ in the courts of the United States.” 

In Cheely v. Clayton (110 U. S., 701) a divorce 
obtained in a territorial court, upon notice by publi- 
cation insufficient under the laws of the Territory, 
was held to be of no effect. The court, however, 
observing: “If a wife is living apart from her hus- 
band without sufficient cause, his domicil is in law 
her domicil; and in the absence of any proof of 
fraud or misconduct on his part, a divorce obtained 
by him in the State of his domicil, after reasonable 
notice to her, either by personal service or by pub- 
lication, in accordance with its laws, is valid, al- 
though she never in fact resided in that State,” 
citing Burlen v. Shannon (115 Mass., 439) and 
Hunt v. Hunt (72 U. S., 217). 

In Maynard v. Hill (125 U. S., 190) a legislative 
divorce was upheld, and it was said that the fact 
that no cause existed for the divorce, and that it was 
obtained without the knowledge of the wife, cannot 
affect the validity of the act. It was further said 
that though the conduct of the husband merited the 
strongest reprobation, his abandonment of his wife, 
his loose morals and shameless conduct could have 
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no bearing upon the power of the assembly to pass 
the act. , 

Four recent decisions in this court are too im- 
portant to pass unnoticed. In Bell v. Bell (181 U. 
$., 175) and in Streitwolf v. Streitwolf (page 179), 
it was held that a divorce obtained in a State in 
which neither party was domiciled, upon service by 
publication and in another State, was entitled to no 
faith and credit. These decisions were unanimous. 
And in Andrews v. Andrews (188 U. S., 14) that'a 
divorce obtained by one who had gone into another 
State to procure a divorce in fraud of the law of 
domicil was also invalid. 

There remains the case of Atherton v. Atherton 
(181 U. S., 155), a divorce obtained by a husband in 
Kentucky which had been the matrimonial domicil, 
though the wife had been absent from the State for 
several months, and apparently had attempted to 
acquire a new domicil in New York. The court took 
care to confine the case to the one point decided, 
namely, the validity of a divorce obtained at the 
matrinfonial domicil. The court out of abundant 
caution expressly disclaimed that the case involved 
the validity of a divorce granted, on constructive 
service, by the court of a State in which only one of 
the parties ever had a domicil; nor the question to 
what extent the good faith of the domicil may be 
afterwards inquired into. “In this case, the dfvorce 
in Kentucky was by the court of the State, which 
had always been the undoubted domicil of the hus- 
band, and which was the only matrimonial domicil 
of the husband and wife. The single question to be 
decided is the validity of that divorce, granted after 
such notice had been given as was required by the 
statutes of Kentucky.” 

While the Atherton case, as already stated, was 
confined to a divorce obtained at the matrimonial 
domicil, the cases cited by Mr. Justice Gray in his 
opinion relate to divorces obtained in a State which 
was the domici] only of the complaining party, and 
are practically the same as those cited by him in his 
opinion as Chief Justice of Massachusetts in Burlen 
v. Shannon (115 Mass., 438).-. In reading the two 
cases together one is strongly impressed with the 
idea, that in the Atherton case he had the former 
ease in mind, and gave it such approval as the facts 
in the latter case would warrant. Not only had the 
Court of Appeals of Kentucky decided that a wife 
residing in that State was entitled to obtain a de- 
eree of divorce against her husband who had left the 
State (Rhyms v. Rhyms, 7 Bush, 315; Purzel v. 
Purzel, 91 Ky., 634), but a number of cases from 
other States were cited holding to the same prin- 
ciple. : 

The opinion of the court in the present case ad- 
mits that where the domicil of the husband is also 
tL; domicil of matrimony, the courts of that domi- 
cil may disregard an unjustifiable absence of the 
wife therefrom, and treat her as having her domicil 
‘ere for the purpose of dissolving the marriage as 








to both parties and that such dissolution would be 
recognized in all other States by virtue of the full 
faith and credit clause, citing to this effect Atherton 
v. Atherton (181 U. S., 155), and as a corollary 
therefrom, it is admitted that no question can arise 
concerning the right of the State of Connecticut to 
give effect to a. decree of divorce rendered in favor 
of the husband while domiciled in that State. The 
question is, undoubtedly, as stated, whether the Con- 
necticut court, in virtue of the domicil of the hus- 
band in that State, had jurisdiction to render a de- 
cree against the wife which was entitled to be en- 
forced in other States, under the full faith and credit 
clause. 

1 deny, however, that the final question is whether 
this would be enforcing a personal judgment ren- 
dered in another State against the defendant, over 
whom the court rendering the judgment had not ac- 
quired jurisdiction. A proceeding for divorce is not 
im personam nor of an exceptional character, except 
so far as all proceedings in rem are governed by a 
different rule from that applicable to proceedings 
in personam. The validity of the latter class de- 
pends upon personal service of the defendant being 
obtained within the jurisdiction. The validity of 
the former depends upon the jurisdiction of tha 
court over the res—in this case the marriage relation 
the domicil of the plaintiff, and such jurisdiction 
over the defendant as is consonant with the general 
principles of the Constitution with regard to due pro- 
cess of law. 

The propositions of the opinion, as we understand 
it, may be summarized as follows: 

That if one government by virtue of its authority 
over marriage may dissolve the tie as to citizens of 
another government, that other government would 
have a similar power, and hence the right of every 
government over its own citizens might be rendered 
nugatory by the exercise of the power which every 
other government possesses. To illustrate by the 
present case: That if the husband may desert his 
original domicil in New York, go to the State of 
Connecticut, acquire a domicil there and procure a 
Givorce which would be binding in New York as to 
the party there domiciled, it would follow that the 
power of the State of New York as to the dissolu- 
tion of the marriage, as to its domiciled citizen, 
would be of no practical avail. The opinion, how- 
ever, fails to state the logical result of this proposi- 
tion, viz, that no divorce would be possible in either 
State without a persoanl service upon the other 
within the State. If the husband, having his domi- 
cil in Connecticut, could not obtain a divorce against 
his wife domiciled in New York without a personal 
service, it follows that the wife domiciled in New 
York could not obtain a divorce against her husband 
in that State without a personal service there. 

Undoubtedly the laws of some States are more 
liberal upon the subject of divorce than those of 
other States, but that does not affect the question. 
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If the complaining party has acquired a domicil in 
the State in which he institutes proceedings, he is 
entitled to the benefit of the laws of that State with 
respect to the causes of divorce. 

It is argued that as the Constitution delegated no 
authority to the government of the United States on 
the subject of marriage and divorce, yet, if the va- 
lidity of the Connecticut divorce in this case be sus- 
tained, it follows that the destruction of the power 
of the States over the dissolution of marriage of its 
own citizens would be brought about by the full 
faith and credit clause of the Constitution. But this 
was the very point decided in the Atherton case, 
where a divorce obtained in Kentucky by publication 
was held good in New York, as against a proceeding 
by the wife for a divorce in that State. It is true 
that the matrimonial domicil was in Kentucky. But 
this does not affect the proposition asserted in the 
opinion, that the decree did work a dissolution of 
the marriage, as to her, by the operation ‘of the full 
faith and credit clause of the Constitution, and to 
that extent it did work a destruction of the power of 
the State of New York over the dissolution of the 
marriage. But the argument to that effect was not 
considered by this court to be sound. It does un- 
doubtedly follow that the res, that is, the marriage 
relation, was as much in the State of New York as 
it was in the State of Connecticut, but it does not 
follow that the action of the Connecticut court with 
respect to that res is not as much obligatory in 
New York as in Connecticut. It is of the very es- 
sence of proceedings in rem that the decree of a 
court with respect to the res, whether it be a vessel, 
a tract of land or the marriage relation, is entitled 
to be respected in every other State or country. The 
status fixed by the adjudication in the State of the 
former is operative everywhere. Indeed, the proposi- 
tion is so elementary as not to need the citation of 
an authority. 

The conclusion of the argument is that, the courts 
of New York having the same power to decree a dis- 
tolution of the marriage at the suit of the wife, that 
the courts of Connecticut would have to make a 
similar decree at the suit of the husband, it would 
become a mere race of diligence between the parties 
in seeking different forums in other States; or the 
¢elerity by which in such States judgments of divorce 
might be procured, would have to be considered in 
order to decide which forum was controlling. Grant- 
ing this to be the case, does not every plea of res 
adjudicata presuppose a prior judgment, and is it a 
defense to such plea that such judgment was ob- 
tained by superiority in a race of diligence? The 
whole doctrine is founded, if not upon the doctrine 
of superior diligence, at least upon the theory of a 
prior judgment, which fixes irrevocably the rights of 
the parties, whenever and wherever these rights may 
ome in question. Nor is the rule less operative 
where suits are in different States and the laws ap- 





plicable to the questions therein arising are different. 
To illustrate: Suppose a note and mortgage were 
given for usurious interest, and the mortgage was 
sought to be foreclosed in a State where, by statute, 
usury would invalidate both principal and interest, 
and a decree were obtained dismissing the bill, can 
it be doubted that if the note were sued upon in 
another State where usury did not invalidate the 
security the plea of res adjudicata would be 
sustained upon the ground that the rights of the 
parties had been definitely fixed in the suit for the 
foreclosure of the mortgage? It seems to me the 
same rule applies in this case. So long as no pro- 
ceedings are taken the marriage would remain valid 
both by the laws of Connecticut and of New York. 
But if a suit be instituted by either party, by the 
husband for a divorce or by the wife for a mainte- 
nance, and the question of marriage or no marriage 
be made an issue, and decided in the case first 
brought, that decree is forever binding upon both 
parties. Had the wife in this case brought suit to 
dissolve the marriage, or for a maintenance in af- 
firmation of the marriage, the decree of the court in 
New York would have been as binding upon the 
court in Connecticut as the decree obtained in Con- 
necticut ought to be upon the wife in New York. 

The cases in the State courts, with a few excep- 
tions, hereinafter noted, overwhelmingly preponder- 
ate in holding that where the plaintiff has acquired 
a bona fide domicil in a particular State he may 
lawfully appeal to the courts of that State for a dis- 
solution of the marriage tie, for the causes permitted 
by its statutes, and may call in the non-resident de- 
fendant by publication. To obstract all these cases 
would unduly prolong this opinion. 

In many of them the full faith and credit clause 
of the Constitution does not seem to have been called 
to the attention.of the court, and the case was dis- 
posed of upon principles of comity, which give to 
the court a certain latitude of discretion, whereas 
under the full faith and credit clause the considera- 
tion given to a decree in the State where it is ren- 
dered is obligatory in every other State. 

One of the earliest of these cases is that of Hard- 
ing v. Alden (9 Maine, 140), in which the parties 
separated, the husband going to North Carolina and 
the wife to Rhode Island. She began proceedings 
there, which culminated in a divorce for adultery 
committed in North Carolina, the husband having 
been personally cited to appear, but refusing to do 
so. The divorce was held to be valid, the court ob- 
serving that “the protection of innocent parties and 
the purity of public morals require that divorces 
lawfully pronounced in one jurisdiction, and the 
new relations thereupon formed, should be recog- 
nized as operative and binding everywhere,” in the 
absence. of fraud or collusion. The ruling was that 
the wife was entitled to dower in lands of which the 
husband was seized during coverture, the statute ex- 
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pressly giving the right where divorce was decreed 
for the cause of adultery, as if the husband were 
dead. 

In Barber v. Root (10 Massachusetts, 260) the 
parties originally domiciled in Massachusetts re- 
moved to Vermont and established a permanent 
domicil there. The court, while repudiating the 
idea that a divorce could be granted to a person who 
was not domiciled in Vermont, held the divorce to 
be good. 

In Hood v. Hood (11 Allen, 196) a divorce ob- 
tained in Illinois by the husband for desertion, upon 
notice by publication in a newspaper, was held to be 
valid as against the wife, although she was then 
living in Massachusetts under an agreement on his 
part to pay her a certain sum per week; and al- 
though she had no actual notice of the proceedings, 
and was not in Illinois during the pendency thereof. 
It was further held that she could not, in a libel 
for divorce brought by her in Massachusetts, offer 
evidence that the Illinois decree was obtained by 
fraud, and upon facts which would not entitle her 
to a divorce in Massachusetts. In a subsequent case 


oetween the same parties (110 Massachusetts, 463) 
the court again decided that the Illinois decree could 
not be impeached, and that she was not entitled to 
dower in any lands of which the husband was seized 
during the coverture. 

The whole subject was very carefully ‘considered 


in Burlen v. Shannon (115 Massachusetts, 438), 
which was an action against the husband for board 
furnished the wife. The husband, whose wife was 
living apart from him without justifiable cause, re- 
moved to Indiana, acquired a domicil there, and ob- 
tained a decree of divorce by publication, and by 
leaving a summons at her abode in Massachusetts. 
The divorce was held to be valid in Massachusetts 
as to all persons, although the wife had never been 
in Indiana, never appeared in the suit there, had no 
knowledge that her husband contemplated going to 
that State, or had left Massachusetts, until after he 
had filed his libel for divorce. The authorities are 
reviewed by Mr. Justice Gray, and the conclusion 
reached that the divorce in Indiana was valid. 
Cummington v. Belchertown (149 Mass,, 123) was 
an action to recover expenses incurred by the plain- 
tiff for the support of an insane pauper. The hus- 
band had removed to another State and procured a 
decree annulling the marriage on the ground of 
fraud in concealing from him the fact of insanity be- 
lore their marriage. Notice of the proceedings was 
served upon her, but she was not represented, and 
it was held that the decree was insufficient to annul 
her marriage in Massachusetts. It was held, under 
the familiar rule that the jurisdiction of the foreign 
court may be inquired into, that the wife, when the 
Troceedings were commencéd and concluded, was ut- 
terly insane, and that the record of the New York 
courts showed her to have been so, and that no 





guardian was appointed. The case was disposed of 
as one over which the New York court had acquired 
no jurisdiction. It does not qualify in any way the 
previous case of Burlen v. Shannon. 

The case of Ditson v. Ditson (4 Rhode Island, 87) 
is directly in point, and I understand it to be so ad- 
mitted. It was held that a divorce in Rhode Island 
on the ground of desertion was valid, though the 
husband had never been within the jurisdiction of 
Rhode Island, and only constructive notice of the 
pendency of the petition had been given him. 

The rule in Kentucky is settled in Rhyms y, 
Rhyms (7 Bush., 316), in which a wife proceeded 
against her husband as a non-resident by a warning 
order, and it was held that the court had jurisdic- 
tion to grant her a divorce, Chief Justice Robertson 
remarking: “It would be a reproach to our legisla- 
tion if a faithless husband in Kentucky could, by 
leaving the State, deprive his abandoned wife of the 
power to obtain a divorce at home.” In Hawkins ¥, 
Ragsdale (80 Kentucky, 353) it was held that a di- 
vorce obtained by the husband in Indiana by con- 
structive service determined the status of the party 
in Kentucky, and that under the statutes of that 
State it barred all claim to courtesy or dower in 
Kentucky lands. To the same effect is Purzel y, 
Purzel (91 Kentucky, 634). 

Lhe law of California is settled in In re Newman 
(75 Calif., 213), to the effect that a suit for divorce, 
so far as it affects the status of the parties and the 
custody of their children, is a proceeding in rem, 
and service by publication on a non-resident defend- 
ant is good. This ruling was repeated in In re 
James (99 Calif., 374), where it is declared that 
such decree is equally valid in other States. 

Nowhere is the rule more strongly asserted than 
in Tennessee, where a decree obtained in Illinois by 
publication was sustained in Thoms v. King (95 
Tennessee, 60), and where it seems to have been held 
that the decree could not be impeached, even by 
showing the absence of necessary residence. 

In Cooper v. Cooper (7 Ohio State, 238) it was 
held that a divorce granted in Indiana precluded 
an application for a divorce and alimony in Ohio. 
In Cox v. Cox (19 Ohio State, 502) the validity of 
a foreign decree of divorce obtained by constructive 
service, except so far as regarded the question of 
alimony, was sustained. The same ruling was made 
in Doerr v. Forsythe (50 Ohio State, 726), holding 
that while the Indiana divorce was good, it did not 
affect the property rights of the wife in the State 
of Ohio. 

The rule in Missouri is stated in Gould v. Crow 
(57 Missouri, 200), that a divorce regularly ob 
tained by the husband in Indiana on an order of 
publication operates as a divorce in his favor im 
Missouri, so as to prevent his wife from clainiing 
dower in lands owned by him in that State. The 
decree so pronounced is a judgment in rem and is 
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yalid everywhere under the constitution and laws of 


the United States. A like ruling was made in An- 
thony v. Rice (110 Missouri, 223). 

The law in Kansas is settled in Rodgers v. Rod- 
gers (56 Kansas, 483), to the effect that the courts 
of a sister State may dissolve a marriage relation 
between a husband domiciled there and a wife domi- 
ciled in Kansas, by publication, although unknown 
to her; but that such courts have no power to settle 
the title of lands in Kansas or control the custody 
of children residing there. But it was also decided 
in Chipman v. Chipman (48 Kansas, 636) that a 
wife having obtained a divorce in Ohio upon service 
by publication, was not entitled to dower in lands 
in Kansas fraudulently conveyed by her husband in 
fraud of her or others. 

In Smith v. Smith (43 Louisiana Ann., 1140) it 
is held that a wife may acquire a separate domicil 
from that of her husband where his conduct has 
been such as to furnish ground for divorce, and her 
marriage status becomes subject to the jurisdiction 
of that domicil, and that the courts thereof may 
grant a divorce upon actual or constructive notice. 
‘he rights of the Louisiana courts to decree a di- 
vorce against an absentee by means of substituted 
service is again affirmed in Butler v. Washington 
(45 Louisiana Ann., 279). 

The law of Wisconsin is the same. Shafer v. 
Bushnell (24 Wisconsin, 372), Cook v. Cook (56 
Wisconsin, 195), though in the latter case the right 
of the wife to an interest in her husband’s lands in 
Wisconsin was preserved. 

In Thompson v. State (28 Alabama, 12) the right 
of the husband to emigrate and acquire a new domi- 
cil and procure a divorce upon publication in the 
State of his domicil, was also affirmed (see, also, 
Turner v. Turner, 44 Alabama, 437). In the latter 
case it is indicated that a foreign divorce did not 
settle the rights of the wife to dower in his lands, 
or any other interests of a pecuniary character. 

In Kline v. Kline (57 Iowa, 386) a decree ren- 
dered in another State on service by publication was 
recognized, except so far as it attempted to fix the 
custody of the minor children. In Van Orsdale v. 
Van Orsdale (67 Iowa, 35) the property rights of 
the wife were recognized, but this right was limited 
to property within the State, and which the hus- 
band owned at the time of the divorce, and not to 
what he subsequently acquired. In this case it was 
said: “The divorce was granted in May, 1880. In 
November, 1881, the defendant’s father died in this 
State, possessed of certain property which the de- 
fendant inherited. Now, while it may be that the 
plaintiff might be entitled to alimony if the defend- 
ant had owned property in the State at the time the 
divorcee was procured in Nebraska, she cannot be so 
entitled because he has subsequently acquired prop- 
erty. The plaintiff, if entitled to alimony, was so 
entitled at the time the divorce was granted. The 





relation of the husband and wife then ceased, and 
neither party is entitled to any share or interest in. 
property which may be subsequently acquired.” 

In Indiana the right of a wife domiciled there to 
a divorce against the husband, who never resided in 
that State, and upon whom service was only ob- 
tained by publication, is recognized in Tolen v. 
Tolen (2 Blackford, 407), Hood v. State (56 Indi- 
ana, 263) and in Hilbish vy. Hattle (145 Indiana, 59), 
it was held that the wife had no rights in his prop- 
erty by virtue of her marriage relations with the 
husband, though the court did not in the divorce 
proceedings adjudicate the property rights of the 
parties. 

In Garner v. Garner (56 Maryland, 127), the 
power to grant a divorce against a non-resident, 
upon whom process had not been served, was recog- 
nized, but the right to a decree that the non-resi- 
dent should not marry again was denied. 

In Thurston vy. Thurston (58 Minnesota, 279) the 
divorce was recognized, though process was served 
outside of the State. But it was held that the 
question of alimony was not res adjudicata by rea- 
son of the judgment. The wife was allowed alimony 
out of property in Minnesota. 

The validity of foreign divorces obtained without 
personal service is recognized in Illinois in Knowl- 
ton v. Knowlton (155 Illinois, 158) and in Dunham 
v. Dunham (162 Illinois, 589). 

The law in New Jersey appeared at one time to 
favor the contention of the wife in this case. The 
gist of the decisions seemed to be that a foreign de- 
cree is enforcible in another State only on the 
ground of comity. This was indicated in Doughty 
v. Doughty (28 New Jersey Equity, 581), though 
the decree in that case was held to have been ob- 
tained by fraud. It was admitted that the decree 
obtained by the husband in Illinois was lawful and 
binding there, but it was held that it did not change 
the status of the wife in New Jersey, her citizenship 
there being admitted. The case was properly de- 
cided on the ground that the husband went to IIli- 
nois to obtain a divorce, and acquired no bona fide 
domicil there. The same rule was recognized in 
Flower v. Flower (42 New Jersey Equity, 152). 
These cases, however, seem to have been overruled in 
Felt v. Felt (59 New Jersey Equity, 606), where it 
was held that the domicil of the complainant in a 
foreign State was sufficient to give jurisdiction, not- 
withstanding the defendant had not been served 
with process there. The chief justice remarked in 
this case: “A condition of the law which makes the 
intercourse of a man and woman either legitimate 
or adulterous as they happen to be within the limits 
of one State or another is not to be tolerated any 
further than is plainly required by public policy.” 
This case evidently puts New Jersey in line with the 
vast majority of other States. 

The cases of New York upon this subject are nu- 
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merous and perhaps not wholly reconcilable, but we 
think that the law, as summarized in the last case 
of Winston v. Winston (165 New York, 553), is ad- 
verse to the validity of a divorce obtained in another 
State without service of process within the jurisdic- 
tion. Of the same tenor are the cases in Pennsyl- 
vania: Colvin v. Reed (55 Pennsylvania State, 375), 
Reel v. Elder (62 Pennsylvania State, 308), North 
Carolina: Irby v. Wilson (1 Dev, & Bat. Eq., 568), 
Harris v, Harris (115 North Carolina, 587), South 
Carolina: McCreary v. Davis (44 South Carolina, 
195). 

The law in this country then may be summarized 
as follows: In Maine, Massachusetts, Rhode Island, 
Kentucky, California, Tennessee, Ohio, Missouri, 
Kansas, Louisiana, Wisconsin, Alabama, Iowa, Indi- 
ana, Maryland, Minnesota, Illinois and New Jersey, 
the validity of a divorce obtained in another State 
by a party there domiciled in a proceeding where 
constructive service upon the defendant only is ob- 
tained is fully recognized. In Ohio, Iowa and Min- 
nesota, and perhaps also Louisiana and Alabama, 
her right to alimony and to dower is preserved. But 
the very cases which limit the effect of the divorce, 
so far as property rights are concerned, restrict such 
rights to dower in lands of which the husband was 
seized during eoverture, and inferentially at least 
to alimony from such property. It is also limited 
to property within the State where suit is brought. 
That her rigghts in her husband’s property should 
extend to property acquired by him long after the 
divorce is nowhere indicated. 

The only States in which it is held that a party 
domiciled in another State may not obtain a divorce 
there by constructive service are New York, Pennsyl- 
.vania, North and South Carolina. 

A proceeding for divorce is a suit in rem, with 
which is often incorporated a suit in personam. 
The res is aptly stated in Ellis v. Martin (53 Mo., 
575), as “the status of the plaintiff in relation to 
the defendant to be acted on by the court. This re- 
lation being before the court in the person of the 
plaintiff, the court acts on it, and dissolves it by a 
judgment of divorce.” The fact subsequently ascer- 
tained, that it may have been procured by fraud or 
false testimony, is wholly beside the question, as we 
shall hereafter show. The fact that the husband 
changed his domicil to another State, after the cause 
of action arose, is also immaterial. The status of 
the husband in this case was irrevocably fixed by 
the decree. It is unnecessary to consider how far 
it affected the status of the wife in New York, 
which, in respect to ther questions, may be subject 
to the local law; but her relations as against her 
husband are controlled by the decree which fixed his 
status. Indeed, it would be a reproach to our juris- 
prudence if an injured party residing in one State 
could not obtain a decree from the other party with- 
out pursuing the offending party into another and 








distant State, where he or she may have chosen to 
establish a domicil. 

In this case the referee reported that the defend. 
ant abandoned the plaintiff without cause or justi- 
fication. An exception was taken to this report, and 
the testimony was sent up, which shows that the 
parties separated on the day of their marriage and 
uave never lived together since. The testimony leaves 
it doubtful whether it was a case of abandonment or 
of separation by mutual consent. It does, however, 
show that plaintiff took no steps to assert her mari- 
tal rights for twenty-six years after her marriage, 
Her husband having in the meantime inherited a 
large amount of property from his father, she be 
gan suit for divorce a mensa et thoro and an allow- 
ance of alimony. This suit, however, was ineffectual) 
so far as respects the alimony, as no personal ser- 
vice was obtained. She waited again for five years 
and began this proceeding both for a separation, 
which she had already obtained, and for alimony. 

We think the defendant may lawfully reply to 
this: “You are pursuing me as your husband for a 
separation de jure which has existed for thirty-one 
years de facto, and since 1894 de jure, and for an 
alimony which is obviously the sole object of your 
proceeding. Your only claim against me is as your 
husband. I am not your husband. Twenty-three 
years ago the Superior Court of Litchfield county, 
Connecticut, in which State I had an actual and 
bona fide domicil, and which had had sole jurisdie- 
tion over my marital status for twelve years, liber- 
ated me from the bonds of matrimony and pro 
nounced me a free man. In the meantime I have 
married another woman, and if your position he a 
sound one, I am, at least in the State of New York, 
a bigamist, and my wife an adultress.” It is diffi- 
cult to conceive of a case callimg more loudly for the 
application of the general doctrine. 

As no question is made as to the validity of the 
Connecticut decree and its legal effect in that State, 
and as this court has repeatedly decided that, under 
the full faith and credit clause of the Constitution, 
a judgment conclusive in the State where it is rer 
dered is equally conclusive everywhere in the courts 
of the United States (Cheever v. Wilson, 9 Wall, 
108; Mill v. Duryea, 7 Cranch, 483; D’Arcy ¥. 
Ketchum, 11 How., 165), I do not understand how 
this decree can be denied the same effect in New 
York that it has in Connecticut without disregarding 
the Constitutional provision in question. The Te 
sult is that the husband, freed from the bonds of 
matrimony in Connecticut, was at liberty to contract 
another marriage there, while the wife cannot evet 
at this late day contract another marriage in New 
York without being guilty of adultery. 

3. It is insisted, however, that the decree of the 
Connecticut court was obtained by the fraud of Had 
dock, in stating in his complaint that his wife had 
deserted him, when, in the present case, it appears 
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from his own testimony that he, in fact, abandoned 
and refused to live with her, or that they separated 
by mutual consent. 

The evidence upon which the Connecticut decree 
was granted does not appear in the record, and it 
is possible that the case was made out by the testi- 
mony of other witnesses. But, however that may be, 
this decree cannot be impeached by evidence that it 
was obtained by false testimony, even though it be 
testimony of the plaintiff in that proceeding and the 
defendant in this. Hood v. Hood (11 Allen, 196), 
in which it was held that “both parties had their 
domicil in Illinois, and were subject to the jurisdic- 
tion of its courts, and that the fact of desertion by 
the wife was conclusively settled between the par- 
ties by the decree in Illinois, and it was not compe- 
tent for the wife to contradict it on a hibel filed by 
her afterwards in Massachusetts’ 
110 Mass., 463). 

The rule is well settled that while a judgment or 
decree may sometimes be impeached for fraud, it 
can only be for a fraud extrinsic to the cause—as, 
that the judgment was collusively obtained to de- 
fraud some other person, and that it cannot be im- 
peached by either of the parties thereto by reason 
of false testimony given at the time, or which must 
have been given to establish the plaintiff’s case, or 
even by perjury of one of the parties thereto. 
Granting that the testimony shows the absence of 
good faith and even perjury on the part of the hus- 
band in the Connecticut suit, the decree cannot be 
opened for that reason, or for any reason which 
would not logically involve a re-examination of the 
entire facts upon which the decree is obtained 
(Christmas v. Russell, 5 Wall., 290; United States 
vy. Throckmorton, 98 U. S., 61; Sims v. Slocum, 3 
Cranch, 300; Ammidon v. Smith, 1 Wheat., 447; 
Smith v. Lewis, 3 Johns., 157; Marriott v. Hampton, 
7 T. R., 265; Demerit v. Lyford, 7 Foster, 541, 546; 
Peck v. Woodbridge, 3 Day, 30; Dilling v. Murray, 
6 Ind., 324; Homer v. Fish, 1 Pick., 435; 
Rogers, 16 Pa. St., 18; Sidensparker v. Same, 52 
Maine, 481; B. & W. R. R. v. Sparhawk, 1 Allen, 
448: Damport -v. Sympson, Croke, Eliz’bth, 520; 
Eyres v. Sedgwick, Croke, James, 601; Mason v. 
Messenger, 17 Iowa, 261,-272; Walker v. Ames, 2 
Conn., 488; White v. Merritt, 7 N. Y., 352). 

When it is considered that the status of the de- 
fendant was fixed by the decree of the Connecticut 
court in 1881, in a proceeding of which his wife had 
due notice, that upon the faith of this decree he re- 
married the following year, and that the plaintiff 
made no move to establish her conjugal rights for 
thirteen years thereafter, and for twenty-six years 
after her marriage, the injustice of holding all these 
proceedings to be null and void, even upon the as- 
sumption of perjury committed by the defendant, 
becomes the more manifest. We think that at least 
the record should have been received. 


Lewis Vv. 


(see same case, 








I regret that the court in this case has taken what 
seems to me a step backward in American juris- 
prudence, and has virtually returned to the old doe- 
trine of comity, which it was the very object of the: 
fuli faith and credit clause of the Constitution to 
supersede. 


Mr. Justice HoLtmMes, with whom concurred Mr. 
Justice HARLAN, Mr. Justice Brewer and Mr. Jus- 
tice Brown dissenting: 

I do not suppose that civilization will come to an 
end whichever way this case is decided. But as the 
reasoning which prevails in the mind of the majority 
does not convince me, and as I think that the de- 
cision not only reverses a previous well considered 
decision of this court,, but is likely to cause consid- 
erable disaster to innocent persons and to bastardize 
children hitherto supposed to be the offspring of 
lawful marriage, I think it proper to express my 
views. Generally stated, the issue is whether, when 
a husband sues in the court of his domicil for di- 
vorce from an absent wife on the ground of her de- 
sertion, the jurisdiction of the court, if there is no- 
personal service, depends upon the merits of the 
case. If the wife did desert her husband in fact, or 
if she was served with process, I understand it not 
to be disputed that a decree of divorce in the case 
supposed would be conclusive, and so I understand it 
to be admitted that if the court of another State on 
a retrial of the merits finds them to have been de- 
cided rightly its duty will be to declare the decree 
a bar to its inquiry. The first form of the question 
is whether it has a right to inquire into the merits 
at all. But I think that it will appear directly that 
the issue is narrower even than that. 

In Atherton v. Atherton (181 U. S. 155) a divorce 
was granted on the ground of desertion to a husband 
in Kentucky against a wife who had established 
herself in New York. She did not appear in the 
suit and the only notice to her was by mail. Before 
the decree was made she sued in New York for a di- 
vorce from bed and board, but pending the latter 
proceedings the Kentucky suit was brought to its 
end. The husband appeared in New York and set 
up the Kentucky decree. The New York court found 
that the wife left her husband because of his cruel 
and abusive treatment, without fault on her part, 
held that the Kentucky decree was no bar and 
granted the wife her divorce from bed and board. 
The New York decree, after being affirmed by the 
Court of Appeals, was reversed by this court on the 
ground that it did not give to the Kentucky decree 
tne faith and credit which it had by law in Ken- 
tucky. Of course, if the wife left her husband be- 
cause of his cruelty and without fault on her part, 
as found by the New York court, she was not guilty 
of desertion. Yet this court held that the question 
of her desertion was not open, but was conclusively 
settled by the Kentucky decree. 
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There is no difference, so far as I can see, be- 
tween Atherton v. Atherton and the present case, 
except that in Atherton v. Atherton the forum of 
the first decree was that of the matrimonial domicil, 
whereas in this the court was that of a domicil after- 
wards acquired. After that decision any general 
Objection to the effect of the Connecticut decree on 
the ground of the wife’s absence from the State 
comes too late. So does any general objection on 
the ground that to give it effect invites a 
race of diligence. I, therefore, pass such argu- 
ments without discussion, although they seem to me 
easy to answer. Moreover, Atherton v. Atherton de- 
cides that the jurisdiction of the matrimonial domi- 
cil, at least, to grant a divorce for the wife’s deser- 
tion without personal service, does not depend upon 
the fact of her desertion, but continues even if her 
husband’s cruelty has driven her out of the State 
and she has acquired a separate domicil elsewhere 
upon the principles which we all agree are recog- 
nized by this court. — 

I can see no ground for giving a less effect to the 
decree when the husband changes his domicil after 
the separation has taken place. The question 
whether such a decree should have a less effect is 
the only question open, and the issue is narrowed to 
that. No one denies that the husband may sue for 
divorce in his new domicil, or, as I have said, that 
if he gets a decree when he really has been de- 
serted, it will be binding everywhere (Hawkins v. 
Ragsdale, 80 Ky., 353, cited 181 U. S., 162; Cheely 
v. Clayton, 110 U. S., 701, 705). It is unnecessary 
to add more cases. The only reason which I have 
heard suggested for holding the decrees not binding 
as to the fact that he was deserted, is that if he is 
deserted his power over the matrimonial domicil 
remains so that the domicil of the wife accompanies 
him wherever he goes, whereas if he is the deserter 
h2 has no such power. Of course, this is a pure 
fiction, and fiction always is a poor ground for 
changing substantial rights. It seems to me also 
an inadequate fiction, since by the same principle, if 
he deserts her in the matrimonial domicil he is 
equally powerless to keep her domicil there, if she 
moves into another State. The truth is that juris- 
diction no more depends upon both parties having 
their domicil within the State than it does upon the 
presence of the defendant there, as is shown not only 
by Atherton v. Atherton, but by the rights of the 
wife in the matrimonial domicil when the husband 
deserts. 

There is no question that a husband may estab- 
lish a new domicil for himself, even if he has de- 
serted his wife. Yet in these days of equality I do 
not suppose that it would be doubted that the juris- 
diction of the court of the matrimonial domicil to 
grant a divorce for the desertion remained for her, 
as it would for him in the converse case (see Cheever 





v. Wilson, 9 Wall., 108). Indeed, in Ditson v. Dit- 
son (4 R. I., 87), which, after a quotation of Judge 
Cooley’s praise of it, is stated and relied upon as 
one of the pillars for the decision of Atherton y, 
Atherton, a wife was granted a divorce, without 
personal service, in the State of a domicil acquired 
by her after separation, on the sole ground that in 
the opinion of the court its decree would be binding 
everywhere. If that is the law it disposes of the 
ease of a husband under similar circumstances, that 
is to say, of the present case, a fortiori; for I sup- 
pose that the notion that a wife can have a separate 
domicil from her husband is a modern idea. At 
least Ditson v. Ditson confirms the assumption that 
jurisdiction is not dependent on the wife’s actually 
residing in the same State as her husband, which 
has been established by this court (Atherton y. 
Atherton, 181 U. S., 155; Maynard v. Hill, 125 U.S, 
190; Cheever v. Wilson, 9 Wall., 108). When that 
assumption is out of the way, I repeat that I can- 
not see any ground for distinguishing between the 
extent of jurisdiction in the matrimonial domicil 
and that, admitted to exist to some extent, in a 
domicil later acquired. I also repeat and empha- 
size that if the finding of a second court, contrary to 
the decree, that the husband was the deserter, de- 
stroys the jurisdiction in the later acquired domicil 
because the domicil of the wife does not follow his. 
the same fact ought to destroy the jurisdiction in 
the matrimonial domicil if in consequence of her 
husband’s conduct the wife has left the State. But 
Atherton v. Atherton decides that it does not. 

It is important to bear in mind that the present 
decision purports to respect and not to overrule 
Atherton v, Atherton. For that reason, among 
others, I spend no time in justifying that case. And 
yet it appears to me that the whole argument which 
prevails with the majority of the court is simply 
an argument that Atherton v. Atherton is wrong. I 
have tried in vain to discover anything tending to 
show a distinction between that case and this. It 
is true that in Atherton v. Atherton Mr. Justice 
Gray confined the decision to the case before the 
court. Evidently, I should say, from internal evi- 
dence, in deference to scruples which he did not 
share. But a court, by announcing that its decision 
is confined to the facts before it does not decide in 
advance that logic will not drive it further when new 
facts arise. New facts have arisen. I state what 
logic seems to me to require if that case is to stand, 
and I think it reasonable to ask for an articulate 
indication of how it is to be distinguished. 

I have heard it suggested that the difference is 
one of degree. I am the last man in the world to 
quarrel with a distinction simply because it is one of 
degree. Most distinctions, in my opinion, are of 
that sort, and are none the worse for it. But the 
line which is drawn must be justified by the fact 
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that it is a little nearer than the nearest opposing 


case to one pole of an admitted antithesis. When a 
crime is made burglary by the fact that it was com- 
mitted thirty seconds after one hour after sunset, 
ascertained according to mean time in the place of 
the act, to take an example from Massachusetts 
(R. L., chap. 219, sec. 10), the act is a little nearer 
to midnight than if it had been committed one 
minute earlier, and no one denies that there is a 
difference between night and day. The fixing of 2 
point when day ends is made inevitable by the ad- 
mission of that difference. But I can find no basis 
for giving a greater jurisdiction to the courts of the 
husband’s domicil when the married pair happens 
to have resided there for a month, even if with in- 
tent to make it a permanent abode, than if they had 
not lived there at all. 

I may add, as a consideration distinct from those 
which I have urged, that I am unable to reconcile 
with the requirements of the Constitution, article 4, 
section 1, the notion of a judgment being valid and 
binding in the State where it is rendered, and yet 
depended for recognition to the same extent in other 
States of the Union upon the comity of those States. 
No doubt some color for such a notion may be found 
in State decisions. State courts do not always have 
the Constitution of the United States vividly present 
to their minds. ._I am responsible for language 
treating what seems to me the fallacy as open, in 
Blackinton v. Blackinton (141 Mass., 432, 436). 
But there is no exception in the words of the Con- 
stitution. ‘If the judgmgent is conclusive in the 
State where it was pronounced it is equally conclu- 
sive everywhere” (Christmas v. Russell, 5 Wall., 
290, 302; Marshall, C. J., in Hampton v. McConnel, 
3 Wheat., 234; Mills v. Duryee, 7 Cranch, 481, 485; 
Story, Const., see. 1313; see, also, Hancock National 
Bank v. Farnum, 176 U. S., 640, 644, 645). I find 
no qualification of the rule in Wisconsin v. Pelican 
Ins. Co. (127 U. S., 265). That merely decided, 
with regard to a case not within the words of the 
Constitution, that a State judgment could not be 
sued upon when the facts which it established were 
not a cause of action outside the State. It did not 
decile or even remotely suggest that the judgment 
would not be conclusive as to the facts if in any way 
those facts came in question. It is decided as well 
as admitted that a decree like that rendered in Con- 
necticut in favor of a déserting husband is binding 
in the State where it is rendered (Maynard vy. Hill, 
1225 U. S., 190). I think it enough to read that 
case in order to be convinced that at that time the 
court had no thought of the divorce being confined 
in its effects to the territory where it was granted, 
and enough to read Atherton vy. Atherton to see 
that its whole drift and tendency now are reversed 
and its necessary consequences denied. 








Liability of Master for Injury to Servant 
Where Latter Belongs to Labor Union 
Which Controls the Selection 
of Servants. 

New conditions require new applications of old 
rules of law to meet them and in no other age of the 
world have new conditions arisen with such frequency 
or courts been compelled to face so many changing 
conditions for which, so far as regards the applica- 
tion of principles of law thereto, there is absolutely 
no precedent. Many of these new and perplexing 
situations have followed the organization and suc- 
cessful propogandism of labor organizations, whose 
sudden rise to almost omnipotent power in the 
commercial world has been productive of many in- 
teresting questions of law, not the least important of 
which is that presented by the recent case of Farmer 
v. Kearney (39 So. Rep. 967), wherein it was held 
by the Supreme Court of Louisiana that where the 
servants of a master belong to a labor union and 
such union insists upon selecting the men which the 
master must employ, the master is not liable for 
any injury that may result from the negligence of 
other workmen or even of the foremen, provided the 

foremen are also selected by the labor union. 

The facts in the principal case show that the de- 
fendant, Kearney, was a stevedore employed to load 
vessels; that in loading a certain vessel, Mr. Kear- 
ney employed a certain foreman and told him the 
number of men to employ in his gang and instructed 
him to load a certain stock of cotton on the vessel. 
The foreman employed the requisite number of men. 
The injury occurred by reason of the negligence of 
the foreman and his men in failing to fasten two 
bales of cotton securely in the sling attached to a 
derrick used for raising and lowering the cotton 
into the hold of the ship, by reason of which care- 
lessness one of the bales fell and struck plaintiff, 
severely injuring him. The negligence is charged 
in the petition as follows: “ First, That the bales 
of cotton were not well fastened and secure in the 
sling attached to said derrick, and were improperly 
and carelessly slung by said defendant, his agents, 
servants, and employees operating ‘said derrick atid 
its appurtenances at the time. Second, that the 
said derrick was operated in too great haste while 
lowering the cotton in the hold of the ship. Third, 
That the derrick and its appliances, on which the 
cotton was hoisted and let down into the hold of the 
vessel, were not in the proper position, and should 
have been stationed on the forward compartment, 
instead of the aft compartment. Fourth, That two 
bales of cotton, as is customary, were hoisted by 
said derrick and lowered into the hold at one and 
the same time. That the bight of the sling that 
took hold of the cotton and lowered into the hold 
of the vessel was entirely too long, and the bale of 
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cotton which struck petitioner was loosened and fell 
out of the sling.” 

The defendant entered the unusual defense to the 
petition in this case that the plaintiff belonged to 
a labor union which dictated the selection of the 
foreman and of the personnel of the gang working 
under the foreman, and that such being the case he 
should not be held liable for any injuries resulting 
from the negligence either of the foreman or the 
fellow servants of the plaintiff. The brief of de- 
fendant’s attorneys, Miller, Dufour & Dufour, of 
New Orleans, contains a full review of the evidence 
offered on this very interesting point. The learned 
attorneys for the defendant, say: “It is evident 


that the commerce of the port of New Orleans is] 


handled by two associations—the Longshoremen’s 
Benevolent Association, which handles cotton up to 
the time that the sling is attached to the hoist, and 
the Screwmen’s Association, which handles it from 
that time until it reaches the hold of the ship. These 
two associations control absolutely the commerce of 
the port, forming together what is known as the 
*Dock and Cotton Council,’ and enforcing the rules 
of this council by boycott or strike. The Screw- 
men’s Association refuses to take cotton from any- 
body but members of the Longshoremen’s Association, 
and the Longshoremen’s Association refuses to de- 
liver the cotton to anybody but members of the 
Screwmen’s Association. The stevedore does not, 
and is not allowed to come in contact with the indi- 
vidual. He cannot employ the individual, but must 
employ an entire gang, which is made up of menm- 
bers of this association among themselves, and to 
which they designate one of themselves as foreman. 
These screwmen are supreme aboard ship. They 
handle the cotton from the moment the sling is at- 
tached to the hoist. One of the rights which they 
demand is that one of the gang must operate the 
winch. They themselves select the man who is to 
operate the winch. The stevedore is not allowed 
any choice in the matter, and on the day of the ac- 
cident the screwmen and the members of the gang 
in which plaintiff worked, designated ‘ Tony,’ one of 
their gang, to operate the winch. Every witness in 
this case, including the plaintiff himself, has testi- 
fied that the stevedore is not allowed any choice in 
the selection of the winchman, and if, on the day in 
question, the defendant had put the most expert 
machinist to operate this winch, all of the screw- 
men would have left the work, and would have de- 
clined to return to work until one of their number 
had been reinstated at the winch.” 

The court, in holding the defense offered by the 
defendant to be a sufficient answer to plaintiff’s 
petition, says: “When a person contracting for 
work which he engaged to do needs a number of 
workmen to perform the same, the individual work- 
men employed rely upon the contractor’s having and 
exercising proper knowledge; skill, and prudence in 
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the selection of the workmen other than themselves; 
that he will see to it that they each have proper 
knowledge, skill, and prudence. They rely, also, 
upon his exercising himself (or through some one 
whom he selects to represent him) due care, knowl- 
edge, and prudence in superintending the workmen 
as they work; that he will see that they perform 
their work properly. The workmen may, however, 
elect in any particular case, as between themselves 
and the contractor, to relieve the latter from these 
duties and obligations, and the responsibility re. 
sulting from their non-performance, by selecting 
agencies of their own choice, to which they look for 
their own proper protection, and which they substi- 
tute for that purpose for the contractor. The re. 
sponsibility of the contractor rests upon freedom of 
action in the selection of the workmen and in his 
superintendence over them. When the individual 
workmen, instead of allowing matters to take their 
usual shape and course make it a condition of their 
consent to accepting service that he (the contractor) 
will yield in their favor this right of freedom of ac 
tion as to the selection and superintendence, they ab- 
solve him from responsibility which would otherwise 
be thrown upon him and look to that of their own se 
lected agencies. When the workmen delegate to 
labor organization which they have joined (and to 
others in privity with their own organization) the 
right of selection and superintendence, they agrea 
to accept the membership of their fellow workmen 
in those organizations, and the actions of those as- 
sociations, ipso facto, as a good and sufficient guar- 
anty to them for their individual safety and pro- 
tection, so far as the contractor is concerned. If 
they deem membership in such organizations as 
conferring benefits upon them, they cannot accept the 
benefits and repudiate the resulting legal disad- 
vantages.” 

It seems, if this decision may be considered as es 
tablishing the rule of law on this subject, that the 
labor unions have overreached themselves in their 
desire to obtain supreme power. They have ob 
tained the power only to wake up to a realization 
that its acquisition was a mere attractive bubble, 
and resulted in the loss of the master’s protection 
and a substitution therefor of the oversight of their 
own union organization which refuses or is not able 
to respond in damages for the negligence of the men 
it puts in charge of any work. If the rule estab 
lished by this decision is followed out to its logical 
conclusion, it will result that whenever a servant 
belongs to a labor union which attempts to dictate 
in any degree to the master what servants he shall 
employ, that, in every such case the master shall 
be absolved from liability from the negligence of 
either foremen or fellow servants. Suppose, for it- 
stance, a master is compelled to employ his foreman 
and employees from the members of a certain labor 
union in his city. Is not his power of selection cur 
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tailed and should he then be held responsible to 
servants belonging to such union for not providing 
them with more skillful foremen or employees? We 
cannot but believe that this is the logical conse- 
quence of the rule announced by the courts in the 
principal case and we may very soon expect to see 
this point raised as a defense in many damage suits 
where the facts warrant it. 

Moreover, we believe the upholding of this de- 
fense by the court in the principal case to be a most 
just and proper rebuke to labor union domination. 
If workmen are to club together to run the master's 
business let them share some of the responsibilities 
of the master to the extent at least of bearing the 
burdens and becoming liable for the injuries attend- 
ing their own negligence. They should not be per- 
mitted to eat their apple and have it too; but this 
is evidently what they would very much like to do, 
presuming as they often do, to act as masters while 
insisting on enjoying all the privileges of servants. 
Let them be compelled to exchange the one relation 
for the other but not ‘perinitted to enjoy the priv- 
ileges of both and at the same time escape the re- 
sponsibilities of either.—Central Law Journal. 





20: 


The First Breach of Promise Case in the 
United States.—Koch v. Van Vorst.! 

There is no earlier recorded case, we venture to 
say, in the United States of a suit for breach of 
promise of marriage than that which came before 
the Court of Burgomasters and Schepens in New 
Amsterdam, or what is now New York city, in Feb- 
Tuary, 1653. 

Curiously enough it was the man who was plain- 
tiff petitioning the courts to force his fiancee to 
comply with the formal marriage contract. 

Now when Pieter Koch summoned the fair Annetie 
Cornelissen Van Vorst to answer to him “in case 
of marriage” it puzzled the worthy court just what 
to do with the suit. The court was made up of 
good, substantial Dutch burghers, and not trained 
lawyers, and this sort of thing was a little beyond 
their experience. They allowed the case to drift 
along in hope that a settlement out of court be- 
tween the parties might be arranged. They turned 
deaf ears to petitions for despatch until wisely they 
judged it the part of discretion to forward the 
papers to the Director General and Council of the 
Colony of New Netherlands, then sitting at Fort 
Orange to obtain their decision thereon. 

Almost three months elapsed before the papers 
came back and in the words of the old record, “ The 
Honorable Director General and Council were ac- 
cordingly pleased to apostil as follows: ‘Suit hav- 
ing been entered, judgment must follow, and if either 





11 Records of New Amsterdam, 4, 163, 167, 192, 
200. 








party, after the decision, feel aggrieved by the judg- 
ment of Burgomasters and Schepens, such person 
may apply by appeal to the Supreme Council.’ 
Therefore the Burgomasters and Schepens commis- 
sioned two of their number to hear the evidence and 
report in writing to the Board.” 

Even as long ago as these good old days justice 
was slow in New York, and another month passed 
before the commissioners were ready to report. 
They found there-had been a promise of marriage 
between Pieter Koch, “a bachélor, a burgher and 


‘inhabitant of said city,’ and Anna Van Vorst, 


“spinster,” and that certain gifts and presents in 
confirmation thereof had been made by the plaintiff 
to the aforesaid defendant. But sad to relate “ it 
appeared by the documents exhibited by parties” 
that the said Pieter had misbehaved himself. In 
consequence whereof the defendant “is in no wise 
disposed to marry said Pieter.” 

Oh wicked Pieter, what been your misdeeds? The 
book says nothing. We may be sure that with 
contrite heart he had hastened to the side of the 
fair Anna and had confessed all, declaring himself 
undeserving of that gentle lady and with promises 
and protestations had released her from her un- 
worthy bargain. But the wild regrets of the fervid 
lover soon had given place to pangs of despair when 
the hasty bachelor found himself taken at his word 
and the practical Anna had insisted on her release. 
By two witnesses “with affidavits” she proved the 
release “with promise to give her a written ac- 
quittal to that effect.” 

The book particularly says that the Burgomasters 
and Schepens attentively examined and perused all 
the documents and the evidence and the report of 
the commissioners and still did they puzzle and 
ponder. 

They tried to reason with and persuade the said 
defendant. 


“Then be not coy, but use your time 
And while ye may, go marry; 
For having lost but once your prime 
You may for ever tarry.” 


She stood her ground and would none of him. The 
Burgomasters and Schepens consulted together, de- 
bated the pros and cons, and their quandary only 
increased. Deliberately, solemnly, finally they an- 
nounced their decree: 

“That the promise of marriage having been made 
and given before the Eyes of God, shall remain in 
force, so that neither plaintiff nor defendant shall 
be at liberty without the knowledge and approba- 
tion of the Worsh. Magistrates and the other one 
of the interested parties to enter into matrimony 
with any other person, whether single man or single 
woman. Also that all the presents made in con- 
firmation of the promise of marriage shall remain 
in the possession of defendant until parties with 
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pleasure, good will, contentment and inclination of 
both, shall marry together, or with the knowledge 
of the Magistracy shall release and set each other 
free. Furthermore, both plaintiff and defendant are 
condemned equally in the costs of this suit.” 
Lee M. FRIEDMAN. 
Boston, Mass. 





20: 


Rew Books and Hew Editions. 
Tue Law ASSOCIATION OF PHILADELPHIA. 
(Addresses delivered March 13, 1902, and papers 
prepared or republished to commemorate the 
Centennial Celebration of the Law Association 

of Philadelphia.) 

This handsome volume of some 450 pages has been 
published to commemorate the Centennial of the 
Law Association of Philadelphia, held four years 
ago. 

In his address, the Chancellor, Samuel Dickson, 
Esq., drew attention to the proposed publication of 
a volume or volumes by the association, with a 
view to preserving some reminiscences of the life 
of the bar in the middle of the last century, and uf 
the methods of teaching pursued in some of the 
more important offices where systematic instruction 
was given. He also suggested that the publication 
should include some of the more important speeches 
and addresses which could then only be found in 
periodical or fugitive publications. 

Immediately after the celebration two sub-com- 
mittees were appointed, one on “ Addresses,” by 
which some of the members of the association were 
induced to prepare the papers published in this 
volume; the other on “ Publication,’ by which a 
careful revision of material was made, with a view 
to preserving those papers and addresses which 
would be of permanent value. 

The volume now published contains the following 
biographical and historical papers: Introductory 
address by Samuel Dickson, Esq., Chancellor of the 
association, at the Centennial Celebration; His- 
torical address, delivered by Hon. James T. Mitchell 
upon the same occasion; Binney’s “Leaders of the 
Old Bar;” his eulogium upon the Hon. William 
Tilghman and his memorial address on John Ser- 
geant; Life and Character of Hon. Horace Binney, 
by Hon. William Strong; Memoir of William Rawle, 
by T. I. Wharton; R. L. Ashhurst’s paper on Will- 
iam Meredith; Some Recollections of the Bar of 
Fifty Years Ago, by John C. Bullitt; Some Recollec- 
tions, by William Rotch Wister; John Cadwalader’s 
Office, by John Samuel; Reminiscences of the Bar, 
by Hon. Clement B. Penrose; George M. Wharton, 
by Henry E. Busch; John Samuel’s address upon 
the Opening of the Law Association of Philadelphia, 
in the Public Buildings, March 30, 1898. 

The volume is embellished with a number of ex- 
cellent reproductions of portraits of such famous 





jurists as John Marshall, Chief Justice of the Su- 
preme Court of the United States, 1801-1835; Will. 
iam Rawle, LL. D., Chancellor, 1827-1836; Peter §, 
Du Ponceau, LL. D., Chancellor, 1836-1844; John 
Sergeant, Chancellor, 1845-1852; Horace Binney, 
LL. D., Chancellor, 1852-1854; Joseph R. Ingersoll, 
LL. D., Chancellor, 1854-1857; William M. Mere. 
dith, Chancellor, 1857-1873; Peter McCall, Chan- 
cellor, 1873-1880; George W. Biddle, LL. D., Chan- 
cellor, 1880-1891; Richard C. MeMurtrie, Chancellor, 
1891-1894; Joseph B. Townsend, LL. D., Chancellor, 
1894-1896; George T. Bispham, Chancellor, 1396. 
1899; Samuel Dickson, Chancellor, 1899; James T, 
Mitchell, LL. D., present Chancellor. 

While it is to be regretted that the publication of 
the volume has been so long delayed, it cannot fail 
to prove welcome to all interested in the legal his. 
tory of the Keystone State, as well as valuable in 
permanently preserving much very valuable data. 





20: 


Crime of the Springfield Mob. 

No more telling commentary on the practice of 
lynching has ever been furnished than that offered 
in the findings of the special grand jury at Spring- 
field, Mo., which recently concluded its investigation 
of the lynching of three negroes in that town on 
Easter eve. It will be recalled that a Mrs. Edwards 
reported that she had been attacked by two negroes 
after her white escort had been knocked down and 
beaten. Her story was doubted as soon as she told 
it, but nevertheless it furnished a pretext for the 
assembling of a large mob, which broke into the jail 
and took the two negroes specially accused and an- 
other one who was waiting trial for a minor 
offense to a public square two miles away, where 
they were strung up on an electric light pole and 
burned to death. The grand jury now reports that 
Mrs. Edwards’ tale was a falsehood, that even if she 
had been attacked, the two negroes could not have 
been guilty, because they were far away from the 
alleged scene of the crime, and that the sheriff and 
police were grossly negligent in permitting the mob 
to have its way. 

The murder of these innocent men is, of course, 
past reparation, but its effects on the lynchers should 
not end so suddenly. The indictments found should 
be prosecuted relentlessly, and unless we are mis 
taken in the character of Governor Folk,, they will 
be. In no other way can Missouri wipe out the 
stain upon her name. Thus far the proceedings on 
the part of the governor and the grand jury present 
a refreshing contrast to the failure of action follow: 
ing the mob murders at that other Springfield, in 
Ohio, a State that prides itself on being vastly more 
civilized than Southern Missouri, with its larget 
negro population and its greater percentage of 
illiteracy. 

This grand jury report in the Missouri case drives 
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home with fearful force the words of Governor Folk, 
uttered within a few hours after the Springfield 


horror. It takes centuries of school, churches and 
other agencies of organized society to civilize man, 
said the governor in substance; it requires only a 
moment of brutism and savagery to degrade civilized 
man into the fiend. Many a man calling himself in- 
telligent and respectable took part in that wild riot 
of vengeance on the eve of Easter, just as other so- 
called intelligent and respectable men are taking 
part in other equally unjustified lynchings every 
year. Our civilization halts when a human being is 
done to death by a frenzied mob of those who call 
themselves his superiors, but are themselves violaters 
of law.—-Tacoma (Wash.), Ledger. 
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Aotes of Cases. 
Theatres—Tickets of Admission—Property Rights 
—Constitutional Law—Police Power.—In ex parte 
Quarg, decided by the Supreme Court of California, 
in March, 1906 (84 Pac., 766), it was held that as 
by Act Cal., 1893 (St. 1893, p. 220, c. 185), a ticket 
of admission to a public place of amusement, when 
sold, is made an irrevocable license to the purchaser 
to oceupy a place in such place of amusement during 
tne performance, the ticket represents a right of 
property and is itself a species of property and, 
therefore, transferable, in the absence of stipulations 
to the contrary. 

It was further held that Act Cal., March 18, 1905 
(St. 1905, p. 140, ce. 140), prohibiting any person 
from selling tickets to theatres or other public places 
of amusement for a price higher than that originally 
charged by the management of such amusement 
places, is void as infringing on the right of property 
guaranteed by the Constitution. 

It was also decided that the enactment is not a 
valid exercise of the police power of the State, as it 
prohibits an act which is innocent in character and 
which has no tendency to affect, injure, or endanger 
the public health, morals, or safety. The court said 
in part: 

“The police power is broad in its scope, but it is 
subject to the just limitation that it extends only 
to such measures as are reasonable in their applica- 
tion, and which tend in some appreciable degree to 
promote, protect, or preserve the public health, 
morals, or safety, or the general welfare. The pro- 
hibition of an act which the court ean clearly see 
has no tendency to affect, injure, or endanger the 
public in any of these particulars, and which is en- 
tirely innocent in character, is an act beyond the 
pale of this limitation, and it is, therefore, not a 
legitimate exercise of police power. The sale of a 
theatre ticket at an advance upon the original pur- 
chase price, or. the business of reselling such tickets 
at a profit, is no more immoral, or injurious to pub- 
lie welfare or convenience, than is the sale of any 








ordinary article of merchandise at a profit. It does 
not injure the proprietor of the theatre; he must 
necessarily have parted with the ticket at his own 
price and upon his own terms before such resale can 
be made. It does not injure the second buyer; he 
must have had the same opportunity as the first 
buyer to purchase a similar ticket, and no greater 
right thereto, and having neglected that opportunity, 
or being unwilling to undergo the necessary in- 
convenience, and willing to pay a higher price rather 
than forego the privilege which the other by his 
greater diligence and effort has obtained, the trans- 
action is just so far as he is concerned. The fact 
that such tickets are obtained and resold at an ad- 
vance does not compel the manager of the theatre to . 
put the tickets upon the same plane as ordinary 
articles of merchandise. He can make them non- 
transferable and place in the contract of sale any 
conditions necessary for the protection of himself or 
his patrons, and by printing such conditions on the 
tickets he can prevent their resale to innocent buyers, 
He can restrict or limit the number of tickets sold 
to one person, and, in general, manage his own busi- 
ness according to his own will, except that, by the 
Act of 1893, he cannot refuse admission to a well- 
behaved and proper person, holding a ticket which 
he has sold without conditions affecting such holder. 
There is nothing in that Aet, nor in the decision in 
Greenberg v, Western Turf Ass’n (73 Pac., 1050), 
which would operate to prevent the imposition of 
such conditions. ‘The Act of 1893 does not pur- 
port to regulate or control the original sales of tick- 
ets, nor to make them assignable at all events, con- 
trary to the terms of such sale. Section 526, above 
quoted, does not purport to forbid the resale of 
tickets which, by the original contract of sale have 
been made non-transferable, nor a resale for a price 
equal to or less than that of the original sale. It 
only forbids sales at an advanced price, and as to 
such sales, it forbids them all. It is plainly not 
enacted for the purpose of preventing such frauds 93 
the sale of tickets to innocent purchasers, contrary to 
the conditions of the original sale forbidding a 
transfer. The Act must be considered as intended 
to be operative without regard to the willingness or 
unwillingness of the manager to allow the transfer, 
to be directed to the transfer of all tickets, assign- 
able or non-assignable, and to have been intended to 


interfere with the purchaser who for any reason 


wishes to engage in the unhurtful transaction or 
business of reselling at a profit a property right 
which he has lawfully acquired. It is, perhaps, un- 
necessary to add that the right to attend a theatre 
is not so sacred or important in character as to re- 
quire or justify legislation regulating the price of 
admission. Viewed in any aspect we think the leg- 
islation in question is an unwarrantable interference 
with the inherent and constitutional rights of indi- 
viduals, and for that reason is void.” 
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Xegal Aotes. 

Agent’s Double Liability—An- innocent agent, who 
has acted in good faith with respect to property 
which comes into his hands as agent, is likely to 
look upon the law as unjust and unreasonable if it 
holds him twice liable for the property, once to his 
principal, and the second time to a third person who 
has the paramount title. Peril of such a double lia- 
bility seems to result ffom the decisions of the 
courts on the question. There does not seem to be 
much doubt as to the law holding him liable to both 
parties, though the courts and the law writers, 
when declaring him liable to one, do not seem to 
have much, if anything, to say about the fact that 
he is also liable to the other. The general rule is 
often said to be that he cannot set up, as against 
his principal, the paramount title of a third person. 
If that is so, his surrender of the property to his 
principal must be a defense to him against the third 
person, or else he is liable to them both. But, as 
against the owner of the paramount title, his sur- 
render to his principal is certainly no defense; and 
he is, therefore, subject to a double liability in all 
eases where he is compelled to pay over to his prin- 
cipal property which really belonged to a third 
person. 

The general rule that an agent cannot set up 
paramount title of a third person against his prin- 
cipal is declared in Mechem, Agency (sec. 525); 
Clark & S., Agency (sec. 431), and other works on 
the subject. All except, however, the case where 
the property is taken from the agent by legal process, 
and Clark & Skyles except a case where a demand 
has been made on an agent by one holding a para- 
mount title. To this effect, also, is the decision in 
the recent Oregon case of Moss Mercantile Co. v. 
First Nat. Bank (82 Pac., 8), where payment of 
money on demand to one who has paramount title 
is held a good defense against the principal. On 
the other hand, the cases are numerous, and, with 
one or two exceptions, unanimous, to the effect that 
an agent, however innocent, who takes property from 
his principal who has no title to it, and sells it and 
pays over the proceeds in good faith, is liable to the 
true owner of the property. In such a case, by the 
general rule, he is clearly estopped from denying his 
principal’s title, but, at the same time, liable to the 
true owner. Among the cases in which this liability 


to the principal has been enforced are Miller v. Wil- 


son (98 Ga., 567, 58 Am. St. Rep., 319, 25 S. E. 
578), and Spraights v. Hawley (39 N. Y., 441, 100 
Am. Dec., 452), and there are many others to the 
same effect. 

The right of the agent to demand an interpleader 
of the principal and the third party who asserts a 
paramount title is denied by all the authorities, ex- 
cept where the third party claims as assignee, or by 
title in some way derived from the principal after 
the agent had come into possession. This, therefore, 








gives the agent no way of escape from the hardship 
of this double liability. Indeed, if this remedy were 
allowed, the agent would still be liable to the third 
person if he had innocently turned over the property, 
or its proceeds, to his principal before he knew of 
any claim by another party. The only remedy, there- 
fore, which seems to be afforded the agent is to de- 
mand security from his principal when he demands 
the property, or its proceeds, if the agent knows of 
the paramount title of the third person, or, if he does 
not know it until after he has turned over the prop- 
erty, to bring suit against his principal for in- 
demnity. That he has this remedy the authorities 
are agreed. The right of an innocent agent to in- 
demnity from his principal when he is held liable to 
a third person for what he has done in good faith 
under the principal’s orders is recognized in Mecliem, 
Agency (sec. 653), Tiffany, Agency (sec. 461), and 
Clark & S., Agency (sec. 371), and in a goodly num- 
ber of the decisions of the courts. Of course, this 
remedy is not perfect, as the principal may not be 
financially responsible when the agent claims his 
indemnity; but, to this extent, the agent seems com- 
pelled to take the risks as a necessary result of his 
agency.— (Case and Comment, May, 1906). 
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Preventive Legislation Against Tuberculosis, 
BY CLARK BELL, ESQ., LL.D. 

The Management of the International Medical 
Congress of Lisbon, of April, 1906, has challenged 
the attention of every Student of the Science of 
Medical Jurisprudence in the world of scientific in- 
vestigation, by its endeavors to arouse and interest 
the Medical Profession, in particular, in the discus 
sion of a list of Medico-Legal Problems of great pub- 
lic concern, and by calling on contributors in the 
United States of America, through the American 
Medical Committee and the American Medical Press, 
to discuss these carefully selected questions before 
that body. 

I have looked through the list of eminent men who 
compose the management of this splendid work that 
Portugal is making in their great Congress of the 
family of Nations, and find among these men who 
have won eminence and distinction as Jurists of that 
beautiful country, men who have inspired the effort 
to arouse the ablest men of both professions of Law 
and of Medicine to unite on this occasion in con- 
sidering the most vital and important Medico-Legal 
questions of the hour. 

It was this call from Portugal to the Medico 
Legal Society of New York, which in its great na 


*Read before the International Medical Congress 
at Lisbon, April, 1906. The International Congress 
of Criminal Anthropology, at Turin, Italy, 1906. 
The Medico-Legal Society of New York, May 14, 
1906. 
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tional and even international relations to the Gov- 
ernments of the Western Hemisphere, that has 
aroused. the fellows of the Medico-Legal Society 
which has for the past five years, been actively and 
strenuously engaged, in that conflict with Tubercu- 
losis, which has been carried forward since 1900, 
under the protection and with such splendid aid 
and’ sympathy of the Great Republic of the Western 
World; and in which nearly every Government, 
Province, Colony and Dependency in the Western 
Hemisphere has been invited and urged, by the Gov- 
ernment of the United States of America to enMist 
and co-operate. 

The splendid success which crowned the recent 
efforts of the American International Congress on 
Tuberculosis, in the Fall of 1904, at the World Ex- 
position at St. Louis, are laid before you with this 
paper in the Bulletin of the labors of that Congress, 
which was organized by the Medico-Legal Society in 
1900, and with whom it has thus far sat in Joint 
Session, and always upon the invitation of the Con- 
gress, emboldens me to lay before your International 
Medical Congress at Lisbon and the International 
Congress on Criminal Anthropology at Turin the 
most urgent and the foremost Medico-Legal questions 
of the hour, or of the present century. 

“The great, the burning, the all powerful question 
in Forensic Medicine, Preventive Legislation against 
Tuberculosis.” 

Many questions came before that Congress, at St. 
Louis, but none so important, so momentous, so great 
in its consequences to the race as this one subject, 
purely Medico-Legal in all its aspects. 

The form in which it was presented to the St. 
Louis Congress was as follows: 


“ PREVENTATIVE LEGISLATION 
LOSIS.” 


AGAINST TUBERCU- 


1. Conceding that Tuberculosis is a communicable 
disease from one human being to another, without 
which as a conceded fact, no legislation could be 
sustained by the Courts, the real burning issues that 
confront the Congress, may thus be briefly stated: 

a. How far can legislation be devised, that can 
arrest, awert or even diminish, the terrible mortality 
of consumption, under whieh the human race now 
suffers? 

b. How can this coming Congress devise means, 
that will educate the public mind, to a recognition 
of the imperative necessity of legislative action, and 
define its scope and field? and 

ce. How can public opinion best be created, in- 
formed and influenced :— 

I. To favor the passage of such legislation as is 
deemed likely to best accomplish the desired result, 
and 

II. How can public opinion be best aroused, 
formed and enlightened, so that the public sentiment 





will favor the enforcement of such legislation when 
adopted? 

This should be a practical, an influential and a 
successful movement, of the professions of law, med- 
cine, and the students of scientific research in all 
professions, to inquire of the exigencies, and the 
duties of the hour, in the presence and at the be- 
ginning of a conflict, that is the most appalling in its 
consequences, that mankind now has to meet, with 
any known form of disease. 

If it be conceded that Tuberculosis is infectious, or 
communicable from one person to another, there can 
be no graver problem presented to the race than that 
of how far intelligent and carefully devised legisla- 
tion can be used for the protection of human life, 
from that form of disease, which now numbers more 
victims than any other form suffered by mankind. 

Whatever may be the result of the controversies of 
the Pathologists and the Bacteriologists, or whatever 
light ay be thrown upon the questions, by the stu- 
dents of these subjects; by the chemists, the scient- 
ists, or students in all the professions, or upon the 
problems of Human and Bovine Tuberculosis, their 
relations to each other, or their communicability; 
whatever Koch, or Behring, or the abler students 
now engaged in the laboratories of the world may 
conclude on the disputed questions; all these prob- 
lems and controversies sink into insignificance, when 
we are confronted by the fact conceded and asserted, 
by all, that consumption is communicable, and that 
the intervention of the law becomes a public neces- 
sity, for the protection of mankind from the ravages~ 
of this awful, this terrible disease. 

It is not in any sense a Medical question only. It 
is more a legal question than Medical one. It de- 
mands the highest legal and legislative ability in its 
elucidation. 

The statesman, the legislator, the scholar, besides 
the lawyer or physician, can find in its solution ques- 
tions demanding his best endeavor, his highest talent. 
The legal profession has not given to these issues 
that attention their great importance demands. 

Inter atmes silent leges seems to have been a par- 
tial explanation of the apathy of the leaders of legal 
thought. They have not been conscious of the tre- 
mendous loss of human life, in the conflict with 
Tuberculosis, that has gone on around them, even 
when it touched them, and the dead have dropped at 
their very side unnoticed, and almost unthought of, 
into that remorseless river, strewn with its victims, 
from the hearth stones of every home, and every 
family in the whole world. 

The apathy of the Bar is amazing, it is inexcusa- 
ble. The Bar should act, and should be aroused to 
action. 

It is easy to throw off responsibility, and to place 
and to shift it on the Medical profession. This re- 
sponsibility should not rest on Medical men. Their 
professional duty is to treat the disease; to call pub- 
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lic attention to its communicability; to arouse public 
sentiment, and to educate the public mind to action. 
This the Medical profession has done, and is doing 
and doing well. They cannot be asked to frame 
laws and secure their passage. They can give advice 
on the medical questions involved, their experience 
in the treatment can be utilized in procuring pre- 
ventive legislation, but the fault of public apathy 
cannot be justly laid at the door of the Medical pro- 
fession. 

The campaign before the civilized world is, there- 
fore, pre-eminently a campaign of education, not 
alone of the masses of the people, but of the profes- 
sions of both law and medicine, in the two great 
issues, not only :— 

1. To educate all, as to the necessity of suitable 
legislation to arrest and resist the spread and ray- 
ages of the disease, but: — 

2. To educate and influence public opinion among 
all classes of the people, so as to secure the passage 
of wise legislation, through legislative bodies, quite 
outside of partisan political considerations; and to 
solidify and strengthen public opinion, as to compel 
and sustain the authorities, in the enforcement of 
such laws when once enacted. 

That such issues should be limited to Medical men 
only, and all others barred, is too absurd and un- 
tenable to even discuss. 

The time has come, for men of all professions, to 





unite in this common effort, and the lawyer, the 
judge, the medical man, the chemist, the bacteriolo- 
gist, and the student of the laboratory, whether a 
medical man, or not, the reverend clergy and the in- 
telligent laity should make common effort in a com- 
mon cause. 

I was invited by the President of the State Medical 
Association of that great American State, Texas, 
which in the near future will be one of the foremost 
States of the American Union, in wealth, in popula- 
tion, usefulness and influence—a State which has 
within its own borders all the resources for an em- 
pire, to speak on this subject in the Fall of 1904. I 
quote some part of which I said as now applicable not 
only to Portugal, but to any civilized country on the 
Globe. 

“PREVENTIVE LEGISLATION IN FORENSIC MEDICINE.” 

“ There can be no question of the right of the Gov- 
ernment of a State acting through its Constitutional 
powers, by legislative enactment, to adopt and pass 
such laws, rules and regulations as will insure to the 
welfare of its citizens in averting the spread of an 
infectious disease. 

In every American State this power of the State, 
by suitable legislation, to protect its inhabitants 
from an invasion of an epidemic which threatens the 
health or the lives of its people, rests on as solid a 
foundation as would the power of the State to resist 
invasion by a public enemy threatening with an 
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army of soldiers, the lives and the property of the 
people of a State. 

This was the great issue before the St. Louis Con- 
gress of 1904. 

The action of the St. Louis Congress upon this 
subject resulted in the unanimous adoption of the 
following resolutions, which I had the honor to pre 
sent to that body. 

“ Resolved, That as the sense of this Congress con- 
sumption is a commuicable disease from one human 
being to another. 

“ Resolved, that it is within the power, and it is 
the duty of the Government of every State, Province 
or Couutry to adopt such laws and regulations as 
will most effectually arrest the ravages and spread 
of this terrible disease. 

“ Resolved, That as the efficacy and usfulness of 
laws depend upon their prompt and vigorous en- 
forcement; and as experience has demonstrated that 
laws can only be enforced that are in accord with 
sound public opinion, it is in the judgment of this 
Congress the bounden duty of every citizen to use 
his influence and his best endeavor to arouse and 
create a public sentiment in favor of the adoption of 
preventive legislation respecting this disease, and as 
well to support the authorities in the vigorous en- 
forcement of such laws when they 
adopted.” 


have them 

If the considerations I have presented for your 
consideration of what the fellows of the Medico-Legal 
Society who founded the American Congress on 
Tuberculosis placed as uppermost and fundamental 
in the conflict with that dread and scourge of the 
race consumption, shall fall on good ground and 
bring forth any fruit, our purpose will have been 
accomplished. 

The record of this work reflected in the Bulletin 
of the labors of that body which have been relayed 
until March, 1906, will be a record of a great, a 
noble and a philanthropic and humane endeavor for 
the welfare of the human race. 

To my Colleagues in Portugal and Turin I wish on 
behalf of the Medico-Legal Society to express to you 
the great pleasure it has given the students of For- 
ensic Medicine in my country to recognize the great 
space and place the Lisbon Congress has given to 
Medical Jurisprudence in the work of that body. 

The Science becomes a debtor to Portugal for this 
splendid object lesson she presents, especially to the 
Medical profession of all lands. 

It has been to the Glory of Italy that she lighted 
the fires on the altar of Medico-Legal Science at the 
outest. 

it was Zachias, whose work is almost and in many 
respects a classic in Forensic Medicine; to France 
and Germany a little later; and to the Latin races 
especially, that we have had their rulers foster, el 
courage and aid financially and socially the Sciences 
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and especially Medical Science centuries before it had 
recognition even in England. 

It is due to the American Government now to 
say that in her relation to Science, the Arts and the 
general uplifting of the race she may not yet have 
come into your conception of a full grown Nation, 
but that she is now, and hereafter in the near future, 
will ever fail to be, in the forefront and in the van- 
guard, in every work that is for the general good 
and uplifting of the whole people whose destiny has 
been placed in her charge. 

Note.—This paper will be sent in advance to the 
members and delegates of the American International 
Congress on Tuberculosis, to be held in the City of 
New York, November 14, 15 and 16, 1906, to open 
the discussion of the subject before that Congress 
from the chairman of the standing committee on 
that subject, to be read at that Congress.—(Re- 
printed from the Medico-Legal Journal, June, 1906.) 
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Address of Mr. Justice Harlan. 

Art THE BaNnQ@uetT GIVEN BY MEMBERS OF THE 
34R IN’ Honor oF Mr. Justice Brown, NEW 
Wittarp Horer, Wasuineton, D. C., May 31, 
1906. 

Mr. Chairman—lIt is both an honor and a pleasure 
to be here—an honor, because every occasion is hon- 
ored by the presence of our Chier Magistrate. That 
his valuable life may be long preserved is the earnest 
wish of all the people; for all believe, even those who 
differ from him, that he is an American, through and 
through, who has at heart the best interests of his 
country. And, Mr. Chairman, it is also a pleasure 
to be here—a pleasure, because we have an oppor- 
tunity to testify our respect for one whose judicial 
career has been most notable and of whom it may be 
said, as was said of the Jewish Doctor of Law at 
whose feet Paul was brought up, that he is “ had in 
honor of all the people.” I say, of aM the people, be- 
cause for more than thirty years Justice Brown has 
gone in and out before his countrymen as a minister 
of justice, and there is, I confidently believe, no one 
in all the land who doubts either his fidelity to every 
trust committed to him or his perfect integrity of 
mind and heart. He has been clear in his great office, 
and as he leaves public station and takes his place in 
the ranks of private citizens he is welcomed by all 
with the plaudit, “ Well done, thou good and faithful 
servant.” Looking at the life and services of Justice 
Brown, I should say that the dominant features of 
his carer as a judicial magistrate have been an un- 
failing courtesy to his brethren of the Bench and to 
members of the Bar, and an earnest purpose, under 
all circumstances, to do justice. From reading his 
published opinions, aggregating more than six hun- 
dred and fifty, and from hearing him discuss, in con- 
ference, the many and difficult questions that have 
come before the Supreme Court, it is evident to me 








that his mind and heart have always revolted at the 
thought of doing injustice in deference to rigid, tech- 
nical rules of law. He seems always to have strug- 
gled to harmonize those rules with the principles of 
right and justice. This element of character is not 
alavays to be condemned in a judicial officer, how- 
ever great may be the necessity, in some cases, to ad- 
minister the strict law; for, as Webster said in his 
eulogy on Story, justice is the greatest interest of 
man on earth—the ligament which holds civilized 
beings and civilized nations together. 

I am asked, Mr. Chairman, to say something about 
the courts and the lawyers. Nothing, I take it, can 
be said about courts and lawyers that it not already 
known to every observing person. We all take pride 
in the American judicial system. It is the mainstay 
of our civilization. As here organized, it is unique 
among the institutions established for the safety of 
the people and for the security of personal rights and 
individual freedom. It is unique because, in this 
land, the judgments of our courts cannot, as in some 
countries, be reviewed or set aside by other depart- 
ments of government. It has become a settled maxim 
of government with us that liberty is not perma- 


| nently secure against the exactions and assaults of 


arbitrary power, except under a written constitution 
as the supreme law of the land, and unless the 
judicial department, organized under such a constitu- 
tion, be separated from other departments and en- 
dowed with authority to enforce the supreme law 
against all who disregard it. With us, the legislative 
department is not paramount, except within the 
limits of the authority granted to it. The great 
doctrine of the separate, independent existence of 
judicial authority, as distinguished from legislative 
and executive authority, is essentially American in 
origin; for, while the thought was suggested by an 
European publicist shortly prior to the Revolution, it 
was not distinctly formulated and embodied in any 
governmental document until that was done in this 
country in 1776. Such being the relation which the 
courts bear to our institutions and people, it is of the 
last importance that they continue to enjoy, as 
happily they now, generally speaking, do enjoy, the 
confidence and respect of the people. If the time ever 
comes in our history when the public at large loses 
faith in the integrity and courage of our judiciary, 
or when the judiciary becomes dependent on other 
departments of government or indifferent to the en- 
forcement of the law upon all alike, or stands in awe 
of illegal and selfish combinations or influences of 
whatever kind, then the process of decay will be- 
gin, and the end will be the incoming of arbitrary 
power and lawlessness, and consequently the destruc- 
tion of our liberties. Freedom cannot long exist 
where the courts are either corrupt or habitually 
fail to maintain the law. The Father of his Country 
never expressed a wiser thought than when, in a let- 
ter to Chief Justice Jay, he said that “the judicial 
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department is the keystone of our political fabric.” 
We may well recall the words of Chief Justice Mar- 
shall when, after a long judicial experience, he said: 
“TI have always thought, from my earliest youth till 
now, that the greatest scourge an angry heaven ever 
inflicted upon an ungrateful and sinning people was 
an ignorant, a corrupt and a dependent judiciary.” 
And now, Mr. Chairman, it only remains for me to 
say a few words about the lawyers. I confess that | 
have always had a warm side for the lawyers. They 
are of the “salt of the earth.” They have not yet 
lost their savor, and I trust they never will. Your 
profession, Gentlemen of the Bar, is a most noble 
one. None is more so, unless we except that of the 
Ministry of the Gospel. But the opportunities which 
even that exalted profession has for good in its wide 
sphere of action are not greater than those which the 
Bar enjoys in its particular sphere of action. Glad- 
stone said that the members of the English Bar were 
inseparable from English national life-and from the 
security of English institutions. We may, with abso- 
lute truth, say the same thing in respect of the rela- 
tions that American lawyers hold to our national 
life and institutions. Lawyers guided the fathers in 
the framing of our matchless Constitution. With 


relatively a very few exceptions, every President, 
every Vice-President, every Speaker of the House 
of Representatives, and every Head of Department, 


since the organization of the Government, has been 
a member of the legal profession. It is an interest- 
ing fact that nearly every Secretary of the Treasury, 
since the Government was established, has been a 
lawyer who was without previous training as a 
financier. The first Secretary of the Treasury was 
that incomparable lawyer, Alexander Hamilton, of 
whom it has been said that “of all men who ever 
lived in the United States, his was the most complete 
mind. He seemed to ahsorb information. Upon and 
subject, he could leap fully armed into the saddle, 
ready to meet all comers. If right, he was irresist- 
able; if wrong, master of sophistry, he was almost 
irrefutable.” Talléyrand, the French statesman and 
diplomatist, said that the three greatest men he ever 
met were Napoleon Bonaparte, Charles James Fox 
and Alexander Hamilton, and that of these three 
Hamilton was the greatest. In the tremendous 
struggle of the civil war we had as Head of the War 
Department an able lawyer, whose name will be in- 
separably connected with that contest and be forever 
united with the names of Lincoln and Grant. I al- 
lude to Edwin M. Stanton. And we have to-day, at 
the head of that Department, another lawyer. 
Whether as Governor General of the Philippines or 
superintending the construction of an International 
Canal, connecting the two great oceans of the world, 
he has been as much at home as when discharging 
the duties of a Circuit Judge of the United States. 
But this is not, by any means, all that may be said 
of lawyers. They have written or supervised the 





writing of all our constitutions and statutes. They 
have been—especially in troublous times—accepted ag 
representatives of the people. Now more than ever 
they should fulfill their great function as guides to 
their fellow citizens, and lead the people in ways 
that make for the safety of Government and the 
security of personal rights. We are living, gentle. 
men, in a period of unrest and anxiety. There is 
with large masses of our people a feeling of uncer- 
tainty. Widespread, genuine alarm prevails as to 
what the future has in store for our country, Of this 
no cne can entertain any doubt. Some faint-hearted 
persons fear that free government, resting upon the 
consent of the governed, will prove to be a failure; 
that we are steadily drifting towards monarchy or 
towards the reign of the mob. Some think, or ai. 
fect to think, that our civilization has become rotten 
te the core, and that the United States is perilously 
near an upheaval which will sweep away all or much 
that is valuable in our public and social life. I do 
not share these gloomy forebodings as to our future, 
I am not a pessimist. The American people are 
stronger to-day than they have ever been, in all the 
sterling qualities of true manhood. Their standard 
of right is higher than it ever was at any time in 
our past history. Their abhorrence of wrong and 
bad practices, whether in public or private life, 
among whatever classes, was never more marked than 
it is at this day. And that explains why it is that 
apparently the entire population of the United States 
is in motion with the relentless purpose to uncover 
the vicious, immoral acts of those who have defied 
all law or whose aim in life seems to have been to 
accomplish selfish objects, without regard to the 
means employed to that end. One of the causes of 
the present disturbed condition of the popular mind, 
let me say, is the reckless disregard of law mani- 
fested in many parts of the country, North, South, 
East and West, and the failure of courts and juries 
to visit condign punishment upon those who have 
trampled the law under their feet, and taken no ac- 
count of the rights of others. Lawlessness has its 
source mainly in the neglect to enforce the law with- 
out respect of persons. We are having, just now, 2 
revival of integrity and of right dealing in public 
and in private and business life. Let the good work 
go on, without favor towards any one, and it wil! not 
be long before not only the atmosphere in public, 
business and private life will become clear of all that 
offends, but the public will be reassured that this 
great and all-powerful American people are equal to 
any emergency that may arise m their history. 
Whether the gloomy forebodings of the pessimist will 
soon be verified; whether lawlessness and a failure 
to enforce the law it long to continue in our country; 
whether publie and business life is to become for 
many years affected by corruption, will depend, Gen- 
tlemen of the Bar, very largely upon the members of 
your profession. If the lawyers stand, as one man, 















THE ALBANY LAW JOURNAL. 





187 








firmly and courageously for law and order, for equal 
and exact justice, for the rights of all as established 
by law, and for cleanliness in public and business 
life, the people will heed their counssel, and follow 
the ways of right and truth and justice marked out 
by them. Rely upon it that injustice and corruption 
will not permanently triumph in this Christian land; 
“for there is nothing covered, that shall not be re- 
vealed; and hid, that shall not be known.” 
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Among the Late Decisions. 

The dismissal of an appeal for failure to comply 
with a mandatory statute as payment of the regis- 
ter’s fee for his return is held, in Lohrstorfer v. 
Lohrstorfer (Mich.) 70. L. R. A. 621, to confer a 
vested right which cannot be impaired by a supse- 
quent statute permitting the reinstatement of ap- 
peals within a specified time upon proof that the fre 
has been paid in the interim. 


A bank sends to another bank, which is its regular 
correspondent, for collection, a draft indorsed for col- 
lection and credit is held, in Garrison v. Union Trust 
Co. (Mich.) 70 L. R. A. 615, to have no right to as- 
sert its title against the lien upon the proceeds to 
which a third bank, to which the draft is forwarded 
for collection, is entitled in the ordinary course of 
business to balance its account against the inter- 
mediate bank. 


The right of the drawer to claim the proceeds of 2 
bank draft sent in payment of goods sold, deposited 
in bank, collected, and placed to the credit of the 
payee, because, to get possession of the property 
which he bought, he was compelled to pay a draft on 
himself which the seller of the goods had drawn, at- 
tached to the bill of lading, and had discounted, is 
denied in T. S. Reed Grocery Co. v. Canton Nat. 
Bank (Md.) 70 L. R. A. 959, although the seller 
fraudulently appropriated his draft while leaving the 
one against him outstanding in the hands of the 
concern which discounted it with lien on the property 
as security. The right to follow proceeds of draft 
into payee’s bank account because of fraud or failure 
of consideration is fhe subject of a note to this case. 


The refusal of the agent at the intermediate term- 
inal to indorse a return-trip ticket, which indorse- 
ment, according to the terms of the tieket, is neces- 
sary to validate it, is held, in Texas & P. R. Co. v. 
Payne (Tex.) 70 L. R. A. 946, not to be a final 
breach of its contract, by the carrier, so as to pre- 
clude recovery by the passenger of any damages that 
may subsequently accrue; and, where the passenger 
is ejected from the train when attempting to use the 
ticket, under circumstances of humiliation, it is held 
that he may recover damages thevefor. 


In case of the burning of cotton on a railroad plat- 
‘form, in the course of delivery, it is held, in Lehman, 








8S. & Co. v. Morgan’s Louisiana & T. R. & S. S. Co. 
(Mich.) 70 L. R. A. 562, that the carrier is bound to 
prove the origin of the fire, and that it was purely 
accidental and impossible to prevent. 


That it is not negligence, as matter of law, for a 
passenger who is upon a train so crowded that he 
cannot find a seat, and becomes sick because of lack 
of proper ventilation, and tobacco smoke, to seek re- 
lief upon a platform when unable to reach a window, 
is declared in Morgan v. Lake Shore & M. S. R. Co. 
(Mich.), 70 L. R. A. 609. 


The right of a blind person to transportation upon 
a railroad upon tender of fare, without an attendant, 
is upheld in Illinois C. R. Co. v. Smith (Miss.), 70 
L. R. A. 642, if, as matter of fact, he is competent to 
travel alone without requiring other care than that 
which the law requires the carrier to bestow upon 
all its passengers alike. 


Requiring the substitution of water-closets for 
school sinks in tenement houses is held, in ‘Tenement 
House Department v. Moeschen (N: Y.) 70 L. R. A, 
704, to be a proper exercise of the police power. 


A statute requiring every member of a firm en- 
gaged in the plumbing business to be a registered 
plumber, whether his duties require him to have a 
knowledge of that trade or not is held, in Schnaier 
v. Navarre Hotel & I. Co. (N. Y.) 70 L. R. A. 722, 


to be an unconstitutional interference with liberty 
and property. 


A statute requiring vaccination as a prerequisite 
to attendance at public schools is held, in Viemeister 
v. White (N. Y.) 70 L. R. A. 796, to be a reasonable 
and proper exercise of the police power. 


A statute making it a misdemeanor to give Chris- 
tian Science treatment for a fee is held, in State v. 
Marble (Ohio), 70 L. R. A. 835, not to be an interfer- 
ence with the rights of conscience and of worship. 


The right of a court, in an action for divorce, to 
punish a contempt in refusing to pay alimony by 
striking the defendant’s answer from the record, or 
refusing to permit him to plead further, in a case 
where he has voluntarily absented himself from the 
territory for the purpose of avoiding contempt pro- 
ceedings for failure to pay such alimony, is sus- 
tained in Bennett v. Bennett (Okla.) 70 L. R. A. 864. 


An agreement by an applicant for admission to an 
old folks’ home to deliver to it all property which 
he may subsequently become the owner of, in con- 
sideration of maintenance during life, is held, in 
Baltimore Humane Soc. v. Pierce (Md.) 70 L. R. A. 
485, to be void as against public policy. The ques- 
tion of validity of agreement to transfer future- 
acquired property in consideration of maintenance is 
treated in a note to this case. 
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An agreement by one permitted to place a struc- 
ture on a railroad right of way, as part of the con- 
sideration therefor, to indemnify the railroad com- 
pany against liability for injury to the property 
while upon or about the premises, due to the care- 
lessness of the railroad company or its servants, is 
held, in Osgood v. Central Vermont R. Co. (Vt.), 70 
L. R. A. 930, not to be against public policy. 


A contract by which a railroad company gives to 
a sleeping car company the exclusive right to run 
its cars upon the railroad for a term of. years is held, 
in Ft. Worth & D. C. R. Co. v. State (Tex.), 70 L. R. 
A. 950, not to create any restrictions in the free pur- 
suit of a business authorized by law, within the 
meaning of an anti-trust act, since sleeping car com- 
panies in general have no right to demand that their 
ears shall be run upon the railroad. 


A trust in securities procured by a father in the 
name of his son for the purpose of avoiding taxa- 
tion is held, in Monahan v. Monahan (Vt.) 70 L. 
R. A. 935, to be properly decreed, where the bill 
merely charges that they were taken in the son’s 
name without his knowledge, but that he afterwards 
surreptitiously took them into his possession, and re- 
fused to surrender them, while the answer alleges an 
interest in them under a will, so that the fraudulent 
purpose does not appear. 


The right of a riparian owner to sell water for the 
irrigation of nonriparian lands is denied in Watkins 
Land Co. v. Clements (Tex.) 70 L, R. A. 964. 


The doctrine of prior appropriation of water for 
irrigation purposes is held, in Clark v., Allaman 
(Kan.)' 70 L. R. A. 971, not to have existed in Kan- 
sas prior to the statute of 1886, expressly conferring 
such right. 


Assisting in the elopement of a minor girl is held 
in Shoemaker v. Jackson (Iowa), 1 L. R. A. (N. 8S.) 
137, not to justify the father in administering a 
whipping to the one so doing, after the lapse of a 
sufficient cooling time. 


That a statute limiting speed on the highway ap- 
plies only to horseless vehicles is held in Christy v. 
Elliott (Ill.) 1 L. R. A. (N. S.) 215, not to render 
it void, 


The driver of an automobile, upon meeting upon 
fhe highway a horse which is frightened and in such 
a situation that its driver cannot extricate himself 
from danger unless the machine is stopped, is held, 
in Indiana Springs Co. v. Brown (Ind.), 1 L. R. A. 
(N. 8S.){ 238, to be bound to stop, and to be liable 
for injuries inflicted by his failure so to do. 


A discharge in bankruptey is held in Winfree v. 
Jones (Va.), 1 L. R. A. (N. S.) 201, not to release an 
unliquidated liability for damages for abandoning a 


leased house without locking the doors, so that it 
was entered and damaged by a stranger. 


That the Federal courts, in a bankruptcy case, 
will apply the general rule that a loan by a wife to 
her husband upon her separate estate creates an 
equity in her favor, notwithstanding decisions of the 
local state courts to the contrary, is declared in 
James v, Gray (C. C. A. Ist C.) 1 L. R. A. (N. S.) 
321. 


An adjudication of bankruptcy upon a petition 
alleging that the debtor had made an unlawful pref- 
erence to a firm, is held in Silvey v. Tift (Ga.) I 
L, R. A. (N, S.)} 386, not to estop the firm, in a 
subsequent suit by the trustee in bankruptcy, to 
show that, prior to the bankruptcy proceedings, they 
sold certain goods to the bankrupt relying on rep- 
resentations made by him, and, upon discovering that 
they were false, rescinded the sale and retook their 
goods. 





20: 
Sympathetic Strike, 


Circuit Court, Cook County. 
Opinion Filed April 18, 1906. 


CHICAGO AND Cook County Brancu NATIONAL 
Stone Cutrers Society OF THE UNITED STATES 
ET AL. V, JOURNEYMEN STONE CUTTERS ASSOCIA- 
TION OF NORTH AMERICA ET AL. 


Mack, J.—A union of stone cutters and its mem- 
pers complain that a rival union of stone cutters, as 
well as other unions of men employed in the building 
trades, are endeavoring by force, violence and per- 
suasion, to secure the complainants’ discharge from 
their occupation, and are also threatening to call a 


on which complainants may be employed; in other 
words a sympathetic strike, 

The object, as alleged, is to break up the com- 
plainants’ union and to compel them to join the de 
fendants at what is alleged to be exorbitant initia- 
tion fee. 

Defendants do not object to an injunction against 
violence, force or intimidation or the threats thereof. 
They do object to an injunction against persuasion 
and also to an injunction against their calling a 
sympathetic strike. 

Whilst it is perfectly true that persuasion may 
change instantaneously into intimidation, and whilst 
it is likewise true that in the history of Chicago 
strikes, peaceable persuasion, which is the only real 
persuasion, has been rare, and intimidation and vio 
lence but too common, nevertheless the Court must 
recognize the possibility of peaceable methods in labor 





struggles. It should not give the striker an excuse to 


strike of all union men employed on any buildings. 
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indulge in illegal methods by forbidding him to use 
the lawful weapons of peaceable argument. 

Until the higher courts declare that “ peaceable 
persuasion” is a pure fiction or that the use of it 
is illegal, this court is not disposed to enjoin persua- 
sion that is really peaceable, because of a fear that 
the line between peaceable persuasion and actual in- 
timidation may be difficult to draw. 

In failing to enjoin peaceable persuasion, the Court 
desires it distinctly to be understood that language 
is not the sole criterion of the methods adopted; that 
the attitude, the voice, the gestures, even the num. 
bers of those alleging that they are persuading, may 
be sufficient to turn that which would otherwise be 
peaceable persuasion, into intimidation and coercion 
or the threat thereof. 

In carefully limiting the order of injunction so as 
not to forbid that which is lawful, and in punishing 
swiftly and severely any indirect as well as any direct 
violation thereof, the Court believes that justice will 
be best served. For this reason the Court has suh- 
stituted in the injunction order submitted by com. 
plainants the phrase “ persuasion that is not peace. 
able” for the word “ persuasion,” in accordance with 
the precedents established in the Piano and Organ 
Workers case. 

It is unnecessary in this case to express an opinion 
on the legality of a strike called to enforce the 
“closed shop,” the purpose and object of which is 
not to confer a direct benefit on the striker by re- 
securing higher wages or shorter hours, but an indi- 
rect benefit by securing exclusive employment. 

Whether such indirect benefit, involving. as it does, 
direct injury to those who are to be shut out from em. 
ployment, is a sufficient justification for calling a 
strike, is a point on which the courts differ. 

The sympathetic strike, however, is not a clashing 
of competitive forces; its object is not to better the 
condition of the striker himself, but to assist his 
friend by injuring that friend’s opponent. 

Whatever justification there may be for injury to 
another, when, in the battle of life, one’s own rights 
are endeavored to be protected, there is no legal justi- 
fication for such injury when the purpose of it is not 
seif-preservation but aid to another. Nor is the possi- 
ble indirect and remote benefit that might result to 
each of several confederated but non-competing unions 
a sufficient justification for the direct infliction of in 
jury on third persons. 

But whatever be the common law, it seems clear 
that the sympathetic strike is nothing more or less 
than a boycott within the language of the Illinois 
statute. 

To order a plumber, for example, to strike for the 
purpose of compelling the contractor to discharge one 
set of stone cutters with whom he is entirely satisfied, 
and to employ another set whom he does not want, is 
to establish a boycott against the first set of stone 
cutters. It threatens harm and injury to their cus- 





tomer, the contractor, unless he desists from dealing 
with them. 

As the Appellate Court has held in the Piano 
Workers case, it is the duty of the court of equity 
in this State to enjoin such a boycott. 

Modified as aforesaid, the injunction prayed for is 
granted on complainants giving bond in the sum of 
$1,000. 


A. C, ALLEN, for complainants.—(Chicago Legal 
News.) 
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Agreement for Compensation for Legal Ser- 
vices Held Neither Unconscionable 
Nor Champertous. 





ENFORCEMENT OF ATTORNEYS’ LIEN Upon ANNUITY 
PROCURED FOR THEIR CLIENT IN SETTLEMENT OF 
LITIGATION. 





N. Y. SuPREME CouRT—APPELLATE DIVISION—FIRST 
DEPARTMENT. 
April, 1906. 





Present: Hons. Morgan J. O’Brien, P. J.; Edward 
Patterson, Chester B. McLaughlin, Frank C, Laugh- 
lin and James W. Houghton, JJ. 


Rastus 8. Ransom et al., respondents, v. RoBert L. 
CUTTING, appellant, impleaded with Farmers’ Loan 
AND Trust CoMPANY, defendant. 

Appeal from a judgment entered after trial at 

Special Term. 

Franklin Bartlett, for appellant; William R. Ham- 
ilton, for respondents. 


McLavucGuiin, J.—In January, 1894, one Robert L. 
Cutting died, leaving a will by which he gave all of 
his property, with the exception of an annuity to his 
widow, to one of his sons, James DeWolfe Cutting. 
The other son, Robert L. Cutting, the appellant, feel- 
ing that he had been unjustly treated and that the 
instrument offered for probate did not correctly ex- 
press his father’s wish, retained the plaintiffs, a firm 
of lawyers, to oppose the probate of the will. He 
was unable financially to pay the plaintiffs, and for 
the purpose of securing them for the services to be 
rendered in his behalf, he entered into an agreement 
with them on the Ist of February, 1894, by the terms 
of which he agreed, “ in consideration of legal services 
heretofore and hereafter to be rendered,” to assign, 
transfer and set over to them “forty per cent. (40 
per cent.) of any and all recovery ”*which he should 
receive, which per cent., however, was to be reduced 
to 33 1-3 per cent., provided the contemplated litiga- 
tion was ended by the decision of.the surrogate, and 
to 10 per cent. in the event of a settlement realizing 
$50,000 or more. The agreement further provided 
that the plaintiffs should not “call upon the said 
Robert L. Cutting for any sum or sums 
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of money to pay the necessary disbursements re- 
quired in the said proceedings.” 

The plaintiffs, under their retainer and the agree- 
ment referred to, rendered services as attorneys for 
the appellant in proceedings to compel an accounting 
of his grandfather’s estate, as well as in the Sur- 
rogate’s Court to prevent the probate of his father’s 
will. Their efforts were successful, because they 
obtained a settlement and compromise by which he 
was paid $30,000 in cash, and to be thereafter paid 
an annuity of $4,000, payment of which he secured 
by a deposit with the defendant trust company of 
$95,000. The appellant, appreciating the value of the 
services rendered for him by the plaintiffs and the 
validity of the agreement which he had entered into 
with them, when he received the $30,000 in cash, 
paid them the 10 per cent. stipulated, and thereafter 
for a certain time paid them 10 per cent. of the 
annuity received from the trust company. Subse- 
quently, however, he refused to pay the plaintiffs 
the 10 per cent. stipulated on the annuity and re- 
pudiated the agreement, whereupon this action was 
brought against him and the trust company to en- 
force the same. The plaintiffs were successful, the 
trial court holding that they had a lien to the ex- 
tent of 10 per cent. on the annuity as the same 
matured, which it directed should be paid by the 
trust company; and Cutting alone has appealed. 

The judgment is attacked principally upon the 
ground that the agreement to pay the 10 per cent. 
is unconscionable, for which reason it ought not to be 
enforced by a court of equity, and that it is also 
champertous and, therefore, void and cannot be en- 
forced. 

Under the findings of the trial court—and there 
is an abundance to sustain them—the agreement 
cannot be said to be unconscionable. In Matter of 
Fitzsimmons (174 N. Y. 15), it was held that the 
mere fact that an attorney was to receive one-half 
of the recovery did not render an agreement uncon- 
scionable, in the absence of proof that it was induced 
by fraud, or that the compensation provided for was 
80 excessive as to evince a purpose to obtain an im- 
proper or undue advantage. There is not a sug- 
gestion in this record that there was any fraud 
practiced upon the appellant in obtaining the agree- 
ment, or that he did not when he executed it fully 
appreciate its legal effect; on the contrary, it ap- 
pears that he did appreciate it, and subsequently 
recognized it as binding upon him by paying 10 per 
cent. of the $3,000 received when the settlement was 
made, and for several years thereafter paying 19 
per cent. of the $4,000 annuity. An attorney or coun- 
sellor at law, by express provision of statute, can 
agree with his client as to the amount to be paid for 
services to be rendered (sec. 66, Code of Civ. Pro.), 
and an agreement made for that purpose—in the ab- 
sence of evidence showing that a fraud has been per- 
petuated on the client, or that he did not fully under- 





stand the purport of the agreement—must be en- 
forced, like other contracts, according to its terms, 
The statute gives the right to an attorney and client 
to make a contract as to the former’s compensation, 
and it is a matter of no importance, when the con- 
tract is brought under review, what the compensation 
agreed to be paid is, providing the contract is legal in 
other respects. The court cannot make contracts for 
parties, and only has power to construe them as 
made. If the contract as made were the result of « 
fraud practiced upon the client, or if it appeared that 
the compensation were so excessive, in view of the 
services rendered, as to indicate that an improper or 
undue advantage had been taken of the client, then 
relief would be afforded. But that is not this case, 
Here was a large estate in which the appellant, if his 
father’s will were probated, had no interest whatever, 
He thought he had been wronged and that the instru- 
ment sought to be probated was not his father’s will, 
and to prevent its probate he applied to the plaintiffs, 
and that the services rendered by them were very 
valuable to him is evidenced by the fact that a com- 
promise was effected by which he received, not only 
$30,000 in cash, but an annuity of $4,000 so long as 
he should live. It cannot be said, therefore, especially 
in view of the findings and conclusions of the trial 
court to the contrary, that the amount agreed to be 
paid to the plaintiffs was so excessive as to indicate 
a purpose to obtain improper or undue advantage of 
the appellant. 

Nor do I think it can be said the agreement was 
champertous. The entire claim of the appellant in 
this respect is based upon that part of the agreement 
which provided that the plaintiffs would not call 
upon the appellant to pay the disbursements incident 
to or necessarily incurred by the prosecution of the 
proposed litigation. It is true an attorney cannot, di- 
rectly or indirectly, either before or after an action or 
proceeding is instituted, promise or give -a valuable 
consideration to any person as an inducement to plac- 
ing or having placed in his hands a demand of any 
kind for the purpose of bringing an action thereon 
(see. 74, Code Civ. Pro.). But the plaintiffs did not 
seek the defendant. He voluntarily went to them, 
and, for the purpose of securing their services, made 
the agreement. The fact that they were not to call 
upon him to pay the expenses of the proceeding did 
not, upon its face, make the agreement bad. There is 
no express provision in it that the attorneys were to 
pay the expenses, and even if that is fairly to be in 
ferred, it does not prevent the agreement being em 
forced, because, if that be held, then the legal effect 
of it is that they were to have the 10 per cent. after 
deducting therefrom the expenses incurred, and in this 
respect the case in principle is precisely like Fowler 
v. Callan (102 N. Y. 395). There the attorney ex 
pressly agreed to conduct for his client certain legal 
proceedings and pay all the costs and expenses of the 
same, receiving as compensation a one-half interest in 
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certain land, a deed of which was given, which was 
the subject matter of the litigation. The attorney, 
having been successful in the litigation, thereafter 
brought an action of ejectment under the deed thus 
given to him. The defense was tat the agreement 
was champertous. The trial ccu:t so held, and the 
same was affirmed by the late General Term of the 
Court of Common Pleas. The judgment, however, was 
reversed, the Court of Appeals holding that the con- 
tract was not in violation of the statutory provision, 
but was an agreement purely for compensation, and, 
therefore, valid. This case was cited with approval 
and followed in Matter of Fitzsimmons (supra), 
where Judge Martin, in delivering the opinion—and 
his language is quite as applicable to this case as it 
was to that—said: “The appellant neither sought 
the retainer nor did anything to induce it. So far as 
appears, it was not occasioned by any offer or solicita” 
tion of his, but originated in the free and unpreju- 
diced choice of the client. The agreement appears to 
have been purely one for compensation. The arrange- 
ment contemplated success, in which event one-half 
the recovery would pay both attorneys. The com. 
pensation for the services of both would be discharged 
out of the portion of the property which would come 
into the hands of the attorney for that precise pur- 
pose. The contract in no respect induced or pro- 
tracted the litigation. The appellant stirred up no 
strife; indeed, no litigation, but merely agreed to take 
for the compensation of himself and his associate, 
who was present at the time of the agreement, and 
presumptively consented to it, one-half of the recov- 
ery to be divided between them as they should agree. 
The contention that this agreement was within the 
prohibition of section 74, and, therefore, void, cannot, 
we think, be upheld.” 

The agreement here under consideration, when con- 
strued in the light of the evidence and the findings of 
the trial court, was simply to the effect that the 
plaintiffs were to receive, as compensation for the 
services to be rendered, a certain percentage payable 
out of the recovery. This did not make the agreement 
champertous under the provision of the statute before 
referred to. In reaching this conclusion the cases of 
Stedwell v. Hartmann (74 App. Div., 126, aff’d 173 
N. Y., 624) and Begly v. Weddigen (86 App. Div., 
629), and others cited by appellant’s counsel, have not 
been overlooked. 

The action was properly brought in equity. The 
trust company declined to recognize the validity. of 
the agreement, and the appellant repudiated it. 
Therefore, there was nothing for the plaintiffs to do 
but enforce the lien which they had upon the annuity 
agreed to be paid (Fischer-Hansen v. B’klyn Heights 
R. R., 173 N. Y. 492. 

I am of the opinion that the judgment is right and 
should be affirmed, with costs to the respondents. 

All concur. 





PATTERSON, J. (conecurring)—I concur fully in the 





views expressed by- Mr. Justice McLaughlin in his 


opinion in this case. Much was said upon the argu- 
ment concerning the so-called unconscionable char- 
acter of the agreement upon which the action was 
brought. There is nothing whatever in the record 
even to suggest that the agreement was of that char- 
acter. The services rendered by the plaintifi’s firm 
was of the greatest value to the defendant Cutting 
and secured for him a result for which a compensa- 
tion of 10 per cent. upon the amount realized cannot 
be called exorbitant. In view of what was accom- 
plished by the plaintiff’s firm that compensation is 
reasonable. Mr. Cutting acquiesced in the contract 
with knowledge of all its bearings, and from time to 
time paid the amounts he agreed to pay, and thus 
repeatedly ratified it after abundant opportunity for 
consideration. In such circumstances a party will 
not be heard upon a claim that the arrangement he 
assails is unconscionable (Kent. v. Quicksilver Mining 
Co., 78 N. Y. 190). 
LAUGHLIN. J., concurs. 
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Our Flag. 
“Flag Day,” June 14th. 
BY EDWIN HIGGINS, 


Air:—“ Maryland, My Maryland;” 
“O Tennenbaum;” the Latin, “ Lauriger Hora- 
tius.” May be sung with or without the chorus. 

O, see, our Flag waves in the breeze 

Like blooming boughs on fragrant trees, 
O’er mountain height, o’er boundless main, 
O’er prairies rich with golden grain, 

O’er cities fair, with happy throng, 

O’er cannon with their thunder song; 

’Tis waving high o’er school and home, 

As proudly as o’er stately dome. 


the German, 


Cno.—Majestic standard of the free! 
We pledge anew our love to thee, 
Almighty God, Thine arm defend 
Our country’s flag till time shall end. 


About its folds doth glory cling, 

Like blossoms on the breast of Spring; 

Its tints born of the jeweled Morn 

When Day treads in the steps of Dawn, 
Were woven there by patriot hand 

When cries for Freedom rent the land; 

They bathed its stripes in blood and tears 
And rose triumphant o’er their fears.—CHo. 


See! all its stars are priceless gems, 

The brightest in Time’s diadems; 

And as the fleeting years go by 

It borrows others from the sky, 

To set them in its field of blue— 

Blest union of the brave and true; 

And ne’er shall one bright star go down 
While Valor doth brave Justice crown.—CuHo. 
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It fires the heart of youth and age 

With spirit of a deathless page; 

It breaks Oppression’s iron rod, 

Bids all the world have faith in God. 

O, Flag, lead Freedom’s mighty host, 

Till every human heart may boast 

In every land beneath the sun 

That all her battles have been won.—Cuo. 


Then send its glowing folds abroad, 
Crowned with the blessings of the Lord, 
At morn and eve, ’neath sun and star, 
In calm of peace, in storm of war, 
And patriot hearts will ever burn, 
And kindling eyes will ever turn 

To where its glowing splendors fly, 

And pledge for it to live and die. 


Cuo.— (All standing with uplifted hand.) 
Majestic standard of the free! 
We pledge anew our love to thee. 
(All with bowed or uncovered head.) 
Almighty God, Thine arm defend 
Our blended stars till time shall end. 
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The Law at Hagerty’s Alley. 


“Hear ye! hear ye! hear ye! All persons having 


anything to do before the honorable, the Justice of 


the police court, now holden within and for the fifth 
ward district, draw near, give your attention, and 
you shall be heard.” 

Proclamation was over, and Judge Houlihan in- 
quired of the clerk what cases were on the docket for 
the day. 

“ Nothing iv any importance, yir honor, only a case 
iv non-support,” rejoined the clerk. 

“Patrick Rafferty, what say you to a complaint 
fer non-support filed agin you by your wife, Delia 
Rafferty?” 

“Not guilty, yer honor, and I plead in further 
justification incompatibility iv temper,” replied Pat- 
rick. 

Delia Rafferty, on being called, testified that she 
was a milliner and dressmaker, and that Patrick had 
contributed nothing to her support for the past three 
months. 

Patrick Rafferty admitted that Delia had stated 
the truth, but pleaded in extenuation of his offence 
that he had lost his situation owing to a change in 
the political administration, and that since he had 
been loafing his wife’s temper had made life a burden 
to him. 

“This case,” began Judge Houlihan, in summing 
up, “ presents a familiar question encountered by me 
in my everyday experience in life. Man proposes, but 
God (via wimmin) disposes. Now, whin Patrick 
was coortin Delia she had hard work to get him to 
go home nights; he would linger in the entry way for 
about two hours after he started to go home, and 


after he married Delia she had hard work to get him 
to come home nights. Perhaps Delia, being a dress- 
maker, wasn’t a very good cook, and supper had no 
attraction for Patrick. Bad cooking drives men into 
saloons, and it causes incompatibility iv temper. 

“The surest road to a man’s happiness is through 
his stomach, and right here we should bless ould 
Campbell, who put on the American market con- 
densed soups, and saved the min from the shoals and 
quicksands iv amateur cooking. Now I know that 
whin a man is loafing his wife gives him one of those 
icy stares that he used to git whin he was single and 
just as aisy fer a man to get a dollar out iv his wife 
as it was for the Japs to take Port Arthur. 

“ Patrick had a right to presume that whin he lost 
his situation his wife’s thrade would come in handy 
an help support thim both, an I have no doubt that 
whin Patrick proposed to Delia he asked her was she 
sure she could support a husband, I find in this case 
that Patrick, owing to the loss iv nis situation, has a 
perfect defince, an I must discharge the difendant.” 

JosePH M. SULLIVAN, LL. B. 

Of the Suffolk (Mass.) Bar, 
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A written eontract, signed by both parties, ap- 
pointing plaintiff's defendant’s exclusive agents to 
sell the latter’s product, is held, in Emerson v. Pa- 
cific Coast & N. Facking Co. (Minn.) 1 L, R. A. 
(N. S.) 445, not to be wanting in mutuality so as to 
prevent an action for damages for its breach. 


The general rule requiring a party seeking to 
rescind a contract for nonperformance by the other 
to restore or tender back what has been received 
from the latter, is held, in Timmerman vy. Stanley 
(Ga.), 1 L. R. A. (N. S.) 379, not to apply where 
one party agreed to teach another a certain thing, 
ana, after beginning the course of instruction, refused 
to proceed further. 


One who organized a corporation for the transac 
tion of his personal business is held, in Donovan vy. 
Purtell (Ill.) 1 L. R. A. (N. S.), 176, to be per- 
sonally liable for money received by him for invest 
mnt, in return for which he delivered a worthless 
obligation of the corporation. 


A stockholder, who was also a secretary, of a cor- 
poration, is denied, in Boulden v. Stilwell (Md.) 1 
L. R. A. (N. S.) 258, the right to recover against 
other officers for representations by which he was 
induced to dispose of his stock at a loss. 


A purchaser of an interest-bearing certificate of 
deposit payable to and indorsed by one as “trustee” 
is held, in Ford v. Brown (Tenn.) 1 L. R. A. (N. 8.) 
188, under the uniform negotiable instrument 1aW, 
to be prima facie and presumptively charged with 
_actual knowledge of the trustee’s want of authority 





| to dispose of the paper for his own benefit. 
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